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COMPLAINT AND DEMAND FOR JURY TRIAL
Plaintiff MCDANIEL COLLEGE, INC. (“Plaintiff” or “McDaniel”), by its undersigned
attorneys, sues Defendants CONTINENTAL CASUALTY COMPANY (“Continental”), CNA
FINANCIAL CORPORATION (“CNA” and, together with Continental, the “Insurer” or
“Defendant Insurer”) and RIGGS, COUNSELMAN, MICHAELS & DOWNES, INC.
(“RCM&D” or the “Producer”) and states as follows:
THE NATURE OF THIS ACTION

1.

Insurance is the transfer of risk from one party to another. An insurer volunteers

to assume the risks faced by the policyholder in exchange for payment of an insurance premium.
The insurer knows that the future is uncertain.

Yet, the insurer volunteers to assume its

policyholders’ unknowable future risks. If none of those risks come to fruition, the insurer gets
to keep the entire premium. Purchasers of insurance are comfortable with this deal, because they
are buying “peace of mind” from the insurer. Or at least that is what they are led to believe.

2.

Plaintiff thought it was purchasing “peace of mind” when it, along with several

other colleges, paid Defendant Insurer almost Two Million Dollars ($2,000,000) for a single year
of insurance coverage under the insurance policy (the “Policy”) at issue in this case. This case is
about Defendant Insurer refusing to provide Plaintiff the peace of mind that it paid for.

3.

One of the risks that Defendant Insurer accepted when it sold McDaniel the

Policy is the financial devastation that the COVID-19 pandemic has wreaked on McDaniel’s
operations. After the SARS virus epidemic, which arose in and around 2006, numerous insurers
began adding standard “virus exclusions” to their insurance policies. These common virus
exclusions are intended to extinguish coverage for losses arising from virus outbreaks. The
Policy that Defendant Insurer sold to McDaniel in 2019, however, does not contain one of the
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virus exclusions that had become commonplace in the decade-and-a-half after the SARS
outbreak.

4.

Defendant Insurer began with a blank piece of paper when it drafted the Policy.

The Insurer could have attempted to include any provisions the Insurer desired to include. In this
case, Defendant Insurer made an informed and considered decision not to include a virus
exclusion in McDaniel’s Policy.

Yet, Defendant Insurer has refused to provide McDaniel

coverage anyway.

5.

Apparently recognizing the inherent weakness in attempting to rely on the

coverage exclusions that are included in the Policy, the Insurer has taken the remarkable position
that all of McDaniel’s substantial losses do not trigger any coverage under the Policy in the first
place. According to the Insurer, we do not need to even consider the limitations the exclusions
place on coverage, because there is no coverage under the Policy in the first place. Defendant
Insurer sold McDaniel “business interruption” insurance, and McDaniel’s business has been
interrupted in a fundamental way, but Defendant Insurer argues that the Policy it accepted a
multi-million dollar premium for does not respond to McDaniel’s catastrophic losses at all.

6.

McDaniel’s losses have been disastrous, because McDaniel’s core business,

which is providing students from within the United States, and globally, a dynamic residential
experience, has been completely destroyed. Previously, all full-time undergraduate students and
graduate students, with limited exceptions, lived on McDaniel’s campus and participated in one
of the college meal plans.

7.

Due to the physical damage caused by COVID-19, McDaniel was caused to

suspend on-campus housing; cancel educational, athletic, social, and religious events and
ceremonies; close its dormitories, classrooms, fields, and athletic facilities and fitness center, and
dining facilities; and suffered a loss of use of its campus.
3
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8.

Although the physical damage and risks of the COVID-19 pandemic would have

forced these suspensions, cancellations, and closures on their own, a series of governmental
orders issued by the State of Maryland, and across the United States and globally, forced
McDaniel’s hand in any event. These orders include multiple Executive Proclamations by
Maryland Governor Larry Hogan that contain his specific Executive Finding that: “COVID-19
is a highly infectious respiratory disease that spreads easily from person to person,
physically contaminates property by attaching to surfaces for prolonged periods of time,
and may result in serious illness or death.”

9.

All of these orders, proclamations and other government guidance, many of which

also expressly cite the physical damage to property resulting from the deadly nature of COVID19 and its means of transmission, along with the virus itself, prohibited McDaniel and its student
body from using McDaniel’s campus; attending in-person classes; living in the School’s dorms;
utilizing the School’s dining facilities; attending religious services and other secular and nonsecular events in the School’s chapel; participating in and attending athletic events in the
Schools’ gymnasiums, fitness center, aquatic center, stadium, and other intercollegiate and
recreational athletic facilities; and otherwise.

10.

Defendant Insurer’s assertion that McDaniel’s property damage and business

interruption claims do not trigger any coverage under Defendant Insurer’s property damage and
business interruption Policy is a breach of the Policy contract.

This absurd denial also

demonstrates Defendant Insurer’s lack of good faith in the claims adjustment process, in
violation of Maryland insurance statutes that are specifically designed to prevent groundless
claims denials of the type at issue here.

11.

Alternatively, to the extent that this Court finds that the Policy does not cover

McDaniel’s millions of dollars in losses, then Defendant RCM&D, McDaniel’s long-serving and
4
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trusted insurance advisor and producer, who was paid a substantial commission for identifying
and obtaining this Policy, is responsible for McDaniel’s losses.

12.

Prior to McDaniel’s purchase of this Policy, RCM&D agreed to analyze

McDaniel’s risks and exposures, and to explain those risks to McDaniel. RCM&D further
agreed to advise McDaniel on how to protect itself from those identified risks by purchasing
insurance coverage, and to then procure insurance for McDaniel to cover those risks.

13.

RCM&D performed all of these services for McDaniel, culminating in RCM&D

procuring the Policy to protect McDaniel against risks such as the losses McDaniel has incurred
due to the COVID-19 property damage and related governmental actions. McDaniel paid its
substantial premium for One Billion Dollars ($1,000,000,000) in coverage, on advice and
counsel from RCM&D, precisely to avoid millions of dollars in losses McDaniel has now
incurred, and which Defendant Insurer, who was identified and recommended by RCM&D, has
refused to cover.

14.

McDaniel relied on RCM&D to identify and obtain the Policy, and paid RCM&D

the significant commission, because RCM&D held itself out as a skilled and seasoned insurance
professional, who should have known that exposure to losses from viral diseases (such as
outbreaks on campus of SARS and viral meningitis) was a significant risk McDaniel faced.
RCM&D breached all of its duties to McDaniel by failing to ever bring this risk to McDaniel’s
attention, and by failing to advise McDaniel that it was uninsured for this risk. RCM&D never
informed McDaniel that McDaniel was uninsured against viral outbreaks notwithstanding the
absence of any virus exclusion in the subject Policy, as Defendant Insurer now claims.

15.

To the extent that the Policy is found not to cover McDaniel’s losses, which

McDaniel denies and disputes, then RCM&D failed McDaniel in its essential tasks by
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identifying and selling McDaniel a Policy that leaves McDaniel uninsured for the catastrophic
losses it has incurred.
THE PARTIES

16.

McDaniel is a Maryland corporation with its principal place of business located in

Westminster, Carroll County, Maryland.

17.

Defendant CNA is an insurance holding company incorporated in Delaware with

its principal place of business at 151 North Franklin Street, Chicago, Illinois 60606. CNA is an
insurance holding company that provides commercial insurance to businesses through its
affiliate, Defendant Continental. Among its offerings is Business Interruption coverage, often
called Business Interruption or Business Income coverage that is designed to protect businesses
from the risk of being forced to suspend their operations because of an unexpected disaster. As
CNA states on its website promoting this coverage, “[n]othing should stand in the way of your
ability to deliver your products, services and expertise to your customers.”

18.

Defendant Continental is a property and casualty company engaged in the

business of selling insurance contracts to commercial entities such as McDaniel throughout the
United States in general, and in this instance, in Maryland. Continental is an Illinois corporation
with its headquarters and principal place of business located in Chicago, Illinois, but is licensed
to sell insurance in the State of Maryland, employs agents in Maryland, is registered and
qualified to do business in Maryland, contracts to provide insurance coverage for property
located in Maryland, and derives a substantial revenue from the sale of insurance and financial
products in Maryland. Continental sold and delivered the Policy to McDaniel in Maryland.

19.

RCM&D is an insurance producer that is engaged in the business of providing

insurance services in the State of Maryland, including marketing and selling insurance products,
analyzing the insurance risks and exposures for its clients, and providing advice and
6
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recommendations to its clients concerning their insurance needs.

RCM&D is a Maryland

corporation with its headquarters and principal place of business located in Baltimore County,
Maryland. RCM&D is licensed by the State of Maryland as an insurance producer, is registered
and qualified to do business in Maryland, contracts to sell insurance products in Maryland, and
derives a substantial revenue from the sale of insurance and financial products in Maryland.
RCM&D has served as McDaniel’s trusted insurance advisor and producer for years. RCM&D
analyzed the risks faced by McDaniel, and based on this analysis, advised McDaniel to purchase
the Policy. McDaniel purchased the Policy in reliance on RCM&D’s advice, and RCM&D
earned a substantial commission on the sale. Finally, RCM&D delivered the Policy to McDaniel
in Maryland.
JURISDICTION AND VENUE

20.

This Court has jurisdiction over the claims alleged herein pursuant to § 1-501 of

the Courts and Judicial Proceedings Article of the Maryland Code.

21.

This Court has personal jurisdiction over each Defendant pursuant to § 6-103(b)

of the Courts and Judicial Proceedings Article of the Maryland Code. Each Defendant transacts
business in the State of Maryland. Defendants Continental and RCM&D are licensed and
qualified to do business in the State of Maryland, and are licensed to sell insurance products in
the State of Maryland. Defendants Continental and CNA contracted to provide insurance to
McDaniel in the State of Maryland, to insure property located in the State of Maryland and to
cover risks McDaniel faces by the conduct of its business in Maryland.

22.

Venue in this Court is proper, pursuant to § 6-201 of the Courts and Judicial

Proceedings Article of the Maryland Code. The Producer has its principal places of business in
Baltimore County, Maryland. Moreover, the obligations under the contract at issue were to be
performed in Baltimore County, Maryland, as well as Carroll County, Maryland, and the events
7
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that led to this dispute occurred in Baltimore County, Maryland, as well as Carroll County,
Maryland. As such, this dispute can be brought in either county.
FACTUAL ALLEGATIONS
A.

McDaniel’s Revenue Depends on its Ability to Use its Campus and Provide
an On-Campus Residential Experience for its Students.

23.

McDaniel is a private college that enrolls approximately 1,700 students per year.

McDaniel was chartered in 1867, originally as Western Maryland College, and for more than a
century, has prided itself on providing its students with a broad based, multi-cultural, liberal arts
education.

24.

McDaniel enrolls students from thirty-two (32) states and Washington, D.C., as

well as numerous countries. Its students study in more than thirty-three (33) majors and forty
(40) minors, including fourteen (14) interdisciplinary minors. Among other accolades, McDaniel
is one of forty (40) institutions profiled in Colleges That Change Lives by Loren Pope.
McDaniel has also been featured in The Princeton Review’s The Best 386 Colleges and has
repeatedly ranked in the top tier of U.S. News and World Report’s list of Best Colleges,
including recognition in the “Best Value Schools” list (ranking as No. 1 “Best Value Regional
University in the North”), “Top Performers on Social Mobility” list, and “A+ Schools for B
Students” list.

25.

McDaniel’s 160-acre campus is located thirty-five (35) miles from Baltimore and

sixty-six (66) miles from the District of Columbia. McDaniel’s campus is not fenced in and,
leading up to the tragic events which are the subject of this action, it was common for visitors,
including alumni, students from surrounding colleges and universities, visiting sports teams,
community groups and individuals, and other guests, to be on McDaniel’s campus and in its
facilities.

8
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26.

McDaniel’s main academic buildings include Hill Hall and Eaton Hall. The

college has numerous other academic and residential buildings.

27.

McDaniel’s largest sources of revenue are derived from tuition and room and

board payments it receives from its students. McDaniel also generates rental income from
leasing and renting its physical space to third parties.

In 2019, these sources generated

significant revenue for McDaniel and were in line to continue generating significant revenue for
McDaniel in 2020 and thereafter.
i.

28.

McDaniel Derives Substantial Revenue From Year-Round Rentals of its
Many Residential Properties.

McDaniel provides on-campus housing for its students, and derives a significant

portion of its revenue from the room and board (rental and dining/restaurant) payments it
receives from its student body.

29.

Campus housing for students at McDaniel includes singles, doubles, triples, and

suites, as well as on-campus and off-campus apartments. McDaniel’s residence halls and other
student halls have the capacity to accommodate over 1,400 students and are located throughout
the campus. These include the Daniel MacLea Hall, Albert Norman Ward Hall, McDaniel Hall,
Blanche Ward Hall, Rouzer Hall, Whiteford Hall, and the North Village and Garden Apartments.
ii.

30.

McDaniel Derives Substantial Revenue From Renting Multipurpose
Venues to Third-Party Businesses and Organizations.

Throughout the year, and particularly in the summer months, McDaniel derives

significant and substantial revenue from renting out and otherwise leasing the use of its various
facilities to third parties for athletic, cultural, educational, and other events.

9
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iii.

31.

McDaniel Derives Substantial Revenue From Year-Round Athletic
Events, Camps, and Similar Extracurricular Offerings.

Athletics, both interscholastic and intermural, are an important component of the

student experience at McDaniel. The school is a member of the Centennial Conference and
competes in the NCAA’s Division III in men’s and women’s sports, including lacrosse, tennis,
soccer, track, wrestling, football, volleyball, basketball, baseball, softball, field hockey, golf, and
swimming. The college’s sports and recreational facilities include turf fields, stadiums, an
indoor pool, a gymnasium, a fitness center, a track, basketball, tennis, racquetball, and squash
courts, as well as locker rooms.

32.

McDaniel generates revenue from admissions and food and beverage sales from

these interscholastic events. McDaniel’s diverse offering of interscholastic and intermural sports
offering is also a recruiting differentiator that attracts well-rounded applicants to the school.

33.

During the summer months, McDaniel’s campus, dormitories, buildings, fields,

and dining facilities are used, and rented for use, by numerus summer camp sponsors, sports
leagues, tournament organizers, and others who host events on campus.

34.

During the Spring, Summer, and Fall of 2020, numerous events were scheduled

to be held at McDaniel’s campus but were forced to be cancelled.

35.

McDaniel lost significant revenue as a result of the cancellation of these events

due to the physical losses and damages caused by the COVID-19 pandemic, including but not
limited to losses and damages arising from government actions that prevented or disrupted the
academic year and McDaniel’s use of its physical campus.

10
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B.

McDaniel Purchased the Policy to Protect Itself Against the Catastrophic
Property Damage and Business Interruption Losses, Damages, and Expenses
Identified by RCM&D.

36.

In December 2019, McDaniel purchased an “all-risks” insurance Policy from

Defendant Insurer for a premium payment of one million nine hundred thirty six thousand three
hundred sixty dollars ($1,936,360.00) to protect against property damage, business interruption
losses and other risks identified by RCM&D, who acted as McDaniel’s producer for the Policy.
A copy of the Policy is attached hereto as Exhibit A and incorporated herein as if set forth in
full.

37.

The Insurer chose to title the Policy as a “Signature Property Insurance Policy”,

Policy No. 6023245110. The Policy states that the issuing company is Continental. However,
the Insurer also chose to state, within the language of the Policy form, that the Policy is a “CNA
POLICY.”

38.

The Policy states that CNA holds the copyright on the Policy forms, which

contain notice that the forms are “Copyright CNA All Rights Reserved.” The Policy is also
signed by CNA’s Chairman of the Board and Secretary, and provides the following property
claim reporting instructions: “FOR EMERGENCY CONTACT: Our 24-hour toll free number
for direct contact with the CNA Loss Processing Center is: 877-261-6676”; FOR NONEMERGENCY: Property claims may be reported by toll free fax to the CNA Loss Processing
Center at: 877-566-2728. Property claims may also be reported via email to the CNA Loss
Processing Center at: CNAproperty.LPC@cna.com.” Id.

39.

Defendant Insurer issued the Policy to McDaniel, along with a consortium of

other private liberal arts colleges of which McDaniel is a member, known as Consortium
Services Program, LLC, by sending the Policy to RCM&D, McDaniel’s producer, at its Towson,
Maryland offices. RCM&D then delivered the Policy to McDaniel at its Westminster campus.
11
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40.

The Policy incepted on December 1, 2019, and was effective for one year and one

day—through December 1, 2020.

41.

The Policy identifies McDaniel’s 160-acre campus, the buildings, facilities and

structures thereon as, as well as other locations purchased, leased or rented by McDaniel after the
Policy inception date of December 1, 2019, as scheduled locations and/or insured/covered
property as defined in the Policy.

42.

McDaniel is an insured under the Policy, and McDaniel owns scheduled locations

and other insured property as defined in the Policy. McDaniel thus has multiple significant
insurable interests covered by the Policy.
i.

43.

Defendant Insurer’s Grant of Coverage is Broad, and Was Designed to
be Broad.

The Policy that Defendant Insurer and RCM&D sold to McDaniel broadly states,

in relevant part, that “this [P]olicy insures against risks of direct physical loss of or damage to
property and/or interests described herein at covered Locations.” See Ex. A, Signature Policy
Form G300709A (10-08) (“Signature Policy Form”), at Page 10 of 37, § II (emphasis added).

44.

The Policy’s coverage grant is an “all risks” grant that is deliberately designed to

be broad. Defendant Insurer chose to issue a Policy form that grants McDaniel coverage against
an unlimited scope of “risks” of property damage, business interruption, and other losses,
“[e]xcept as hereinafter excluded and subject to the” policy’s one-billion-dollar liability limit,
and sublimits, as applicable.

45.

The fact that Defendant Insurer drafted a Policy by which it agrees to cover a

literally unlimited scope of risks (subject to policy exclusions) cannot be reconciled with the fact
that Defendant Insurer has refused to cover McDaniel’s insurance claim based on its incorrect
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assertion that McDaniel’s losses from the COVID-19 virus are not a risk that triggers the Policy
coverage.

46.

This is not a case about Policy exclusions or other limitations on coverage,

because Defendant Insurer did not rely on any exclusions or limitations in denying McDaniel’s
claim. Rather, Defendant Insurer argued that its “all risks” insurance Policy does not cover the
risks posed by COVID-19. That is the epitome of a lack of good faith.
ii.

47.

Multiple Different Policy Coverages are Triggered by Losses, and
Should Compensate McDaniel for its Losses.

All of McDaniel’s losses, damages and expenses are covered by the Policy’s

broad coverage grant, because all of McDaniel’s losses arise from McDaniel’s “direct physical
loss of” its campus due to the COVID-19 pandemic, and related governmental action. Signature
Policy Form, at Page 10 of 37, § II. McDaniel lost its property, and related interests, due to the
COVID-19 pandemic.

48.

Separately and independently, all of McDaniel’s losses, damages and expenses

are covered by the Policy coverage for “damage to property or interests.” Signature Policy Form,
at Page 10 of 37, § II. McDaniel sustained damage to its property and to its interests due to the
COVID-19 pandemic, thus triggering this separate coverage.

49.

McDaniel’s loss of business income is also separately and independently covered

by the Business Interruption (Gross Earnings) Policy coverage. Signature Policy Form, at Page
11 of 37, § II.B. This business income or “Time Element” insurance “covers against loss
resulting from necessary interruption of business caused by direct physical loss of or damage to
covered property by the perils insured against and occurring during the term of this policy.” Id.
(emphasis added). All of McDaniel’s lost business income arises from the necessary interruption

13
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of its business due to the loss of, and separately due to the physical damage to its property and
interests, by the perils this Policy insures against (all risks).

50.

Defendant Insurer has extended this Time Element coverage to cover loss of

business income for “such additional length of time as would be required with the exercise of
due diligence and dispatch to restore [McDaniel’s] business to the condition that would have
existed if no loss occurred.” Signature Policy Form, at Page 15 of 37, § II.C.14. This is a critical
coverage for McDaniel. Even when McDaniel returns to full capacity, as existed prior to the
COVID-19 pandemic, if that is ever possible, McDaniel’s Time Element coverage will not be
exhausted. Id. Under this extension, McDaniel’s loss of business income coverage extends until
such time that McDaniel’s business is restored to pre-pandemic levels. Id.

51.

McDaniel is also entitled to its “extra expenses” until that restoration occurs.

Signature Policy Form, at Pages 15–16 of 37, § II.C.15. By the Policy’s “Extra Expense”
coverage, Defendant Insurer agreed to “pay for the reasonable and necessary extra expense”
incurred by McDaniel “in order to continue as nearly as practicable the normal operation” of its
business “following direct physical loss of or damage to covered property.” Id. (first emphasis
in original, second emphasis added). McDaniel has incurred “extra expenses” in attempting to
continue its operations as near as it can to normal.

52.

Defendant Insurer chose to extend this “Time Element” coverage to also cover

loss resulting from interruptions to McDaniel’s business caused by “direct physical loss or
damage” to real or personal property of direct suppliers or service providers to McDaniel.
Signature Policy Form, at Page 13 of 37, § II.C.4. The suppliers of certain goods and services
that McDaniel relies on for its operations also, upon information and belief, sustained loss or
damage to their property, and all were impacted by the governmental actions described herein.
McDaniel is entitled to additional coverage under this extension because even if the
14
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governmental actions had not been taken, and even if McDaniel had chosen to maintain full
operations during the pandemic, McDaniel still would have sustained loss of business income
due to the property loss and damage sustained by its suppliers.

53.

The Policy’s “Time Element” coverage is also extended to cover loss resulting

from interruptions to McDaniel’s business caused by “direct physical loss or damage” to real or
personal property of “direct customers.” Signature Policy Form, at Page 13 of 37, § II.C.4.
McDaniel is entitled to additional coverage under this extension because even if the
governmental actions had not been taken, and even if McDaniel had chosen to maintain full
operations during the pandemic, McDaniel still would have sustained loss of business income
due to the property loss and damage sustained by its students, camp operators such as WL and
others.

54.

A separate Policy coverage obligates Defendant Insurer to pay “contractual

penalties incurred by [McDaniel] for its failure to timely deliver its products or services to its
customers” due to loss or damage to covered property. Signature Policy Form, at Page 13 of 37,
§ II.C.5. McDaniel incurred substantial contractual penalties arising from the property loss and
damage caused by the COVID-19 pandemic.

55.

Separately and independently, McDaniel is entitled to coverage for the substantial

expenses it has incurred in decontaminating its property “as a direct result of physical damage”
to its property caused by COVID-19.

These amounts are covered by the Policy’s

“Decontamination Expense” coverage. Signature Policy Form, at Page 13 of 37, § II.C.7. In
addition to compensating McDaniel for its hard decontamination costs, this decontamination
coverage also extends the Policy’s “Time Element” coverage for the substantial additional loss
of business income McDaniel incurred while decontaminating its property. Id. at 14 of 37.
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56.

McDaniel is similarly entitled to “Ordinance or Law” coverage for the increased

costs of repairing its property through decontamination efforts. Signature Policy Form, at Page
18 of 37, § II.C.23. By this coverage grant, Defendant Insurer states that “[i]n the event of
physical loss or damage covered hereunder that causes the enforcement of any law or ordinance
in effect at the time of loss regulating the . . . repair or use of the damaged building(s), this
Company shall be liable for . . . [t]he increased costs for business interruption, extra expense or
rental value arising out of the additional time required to comply with said law or ordinance.”
Id. at § II.C.23.d.

57.

A related Policy coverage for “Expediting Expenses” is also responsive to

McDaniel’s claim. Signature Policy Form, at Page 15 of 37, § II.C.12. McDaniel has incurred
“expediting expenses” by paying additional amounts to decontaminate its campus, from time to
time, to repair its property for the uses that can be made of McDaniel’s facilities at this time. Id.

58.

McDaniel has also incurred “Expenses Related to Reducing Loss” by incurring

additional costs and expenses, in addition to those that are “Normal” to replace its “Finished
Stock” of books, clothing, food and other items that McDaniel sells as part of its “Normal”
business operations. Signature Policy Form, at Page 15 of 37, § II.C.13.

59.

Separately and independently of all of the above coverages, the Policy provides

coverage for losses, damages and expenses “during the period of time while access to the
Insured’s Location is prohibited by order of civil authority, but only when such order is given as
a direct result of physical loss or damage to property.” Signature Policy Form, at Page 14 of 37,
§ II.C.10. All of McDaniel’s losses, damages and expenses are covered by this “Denial of
Access by Civil Authority and Ingress-Egress” coverage due to the governmental actions
described herein.
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60.

The Policy provides McDaniel coverage for all of the lost rental value of its

residential properties during the time that McDaniel has not been able to house students, campers
and others in its residence halls. Signature Policy Form, at Page 20 of 37, § II.C.30. McDaniel’s
residence halls have been “untenantab[le]” due to the “direct physical loss or damage” that
McDaniel has incurred due to the pandemic, and related governmental action.

61.

Defendant Insurer also included a “Leasehold Interest Coverage” when

McDaniel’s interests as the lessee, rather than the lessor, are impacted. Signature Policy Form,
at Page 17 of 37, § II.C.19.

This “Leasehold Interest” coverage requires the Insurer to

compensate McDaniel for the continuing rent payments that McDaniel has made on property that
is wholly or partially untenantable or unusable during this pandemic. Id.

62.

The expenses that McDaniel incurred, and continues to incur, in investigating and

preparing its insurance claim, are also covered. Signature Policy Form, at Page 17 of 37, §
II.C.20. This Policy coverage obligated Defendant Insurer to pay the “reasonable expenses
incurred by [McDaniel] in preparing claim data when required by the Company.”

63.

The professional fees that McDaniel has incurred from decontamination

professionals who have provided McDaniel services in repairing the decontamination damage
are similarly covered. Signature Policy Form, at Page 19 of 37, § II.C.26.

64.

The Policy also contains “Preservation of Property” coverage, along with

coverage for damage sustained to property being moved in order to preserve it from loss or
damage under the Policy’s “Property Off Premises” and “Unscheduled Locations” coverages.
Signature Policy Form, at Page 19 of 37, § II.C.25; Page 19 of 37, § II.C.28; Pages 21–22 of 37,
§ II.C.37. To the extent McDaniel has moved property from its campus in order to preserve it
from direct physical loss or damage and to the extent such property has been damaged in the
move, McDaniel is entitled to coverage for those losses.
17
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65.

Each of the aforementioned coverages has been triggered by the events described

herein and the losses McDaniel has suffered.
iii.

66.

All Of McDaniel’s Losses, Damages, and Expenses Arising From
COVID-19 Property Damage and Business Interruption Constitute a
Single “Occurrence” Under the Policy.

The Policy’s limits of liability, i.e., the amounts the Insurer is obligated to pay,

apply on a “per occurrence” basis, except as expressly stated otherwise in the Policy. See
Signature Policy Form, at Page of 37, § 1.4.

67.

The Policy defines the term “Occurrence” in pertinent part as any “[o]ne or more

losses which result from one common cause or disaster, even if arising out of more than one
event.” Signature Policy Form, at Page 37 of 37. All of McDaniel’s losses claimed by this
action are the result of a single “occurrence” which triggered coverage during the December 1,
2019, to December 1, 2020 Policy period.

68.

Although the 2019–2020 Policy expired on December 1, 2020, McDaniel is

entitled to all of its losses arising from the property damage and government action occurrence
that triggered coverage under the 2019–2020 Policy. Signature Policy Form, at Page 7 of 37, § 6
(“All claims for loss, damage or expense covered under this policy and arising out of or resulting
from any one Occurrence shall be adjusted as one claim”) (emphasis in original).
iv.

69.
exclusions.

The Insurer Chose Not To Include Any Virus Exclusion in the Policy.

The Policy does not contain any virus, communicable disease or virus-related
See Ex. A.

Rather, the Policy was written by the Insurer and purchased by

McDaniel with the intent of both parties, as expressed in the Policy’s plain language, that losses
caused by viruses such as that which McDaniel now faces would be covered.

18
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70.

In 2006, the Insurance Services Organization (“ISO”) 1 created a “Virus”

exclusion in response to the SARS, Ebola and other viral outbreaks. This exclusion—which is
not included in the Policy—is titled “Exclusion for Loss Due To Virus or Bacteria” and, in
relevant part, reads:
We will not pay for loss or damage caused by or resulting from any virus,
bacterium or other microorganism that induces or is capable of inducing physical
distress, illness or disease.
ISO Form CP 01 40 07 06. The 2006 ISO virus exclusion goes on to specifically state that it
applies to, among other things, loss of “business income” (i.e., business interruption).

71.

In July of 2006, ISO prepared a circular (LI-CF-2006-175) as part of its filing of

the new virus exclusion with state regulators which makes specific reference to the fact that the
new exclusion was created in response to viral contaminants such as rotavirus, SARS and
influenza, and to clarify that losses arising from viruses are intended to be excluded. By creating
a separate endorsement in an effort to exclude coverage for viruses, ISO acknowledged i) that
viruses cause physical loss of and damage to property, and ii) that that standard policy exclusions
(such as that found in the Policy) do not exclude coverage for losses caused by viruses such as
SARS-CoV-2 and COVID-19.

72.

Defendant Insurer could have, but chose not to, include this now-common virus

exclusion language in the Policy. McDaniel materially relied on the absence of any virus
exclusion in purchasing the Policy. As McDaniel told RCM&D, viruses are a critical issue for
residential colleges, given the poor experience, and large losses, that certain schools incurred due

1

The ISO is an advisory organization that provides advisory services and information to insurance
companies and develops and publishes policy language that many insurance companies use as the basis
for their products.
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to SARS, meningitis and other outbreaks in the decades leading up to McDaniel’s purchase of
this Policy.
C.

COVID-19: A Unique and Deadly Disease.

73.

COVID-19 is a deadly disease caused by the recently discovered coronavirus,

known as SARS-CoV-2 (“SARS-CoV-2” or the “coronavirus”).

74.

Not all viruses are alike. There are viruses that do not infect humans, and there

are viruses that infect humans but cannot be transmitted from human-to-human. Further, not all
viruses that cause illnesses cause the type of loss or damage to property that the coronavirus
causes, or prompt authorities to issue shutdown orders or other civil orders. COVID-19 is a rare
exception that, because of its particular nature and characteristics, meets all of these criteria: it
has caused deadly illnesses and physical loss and damage; and it has thereby led to hundreds of
orders prohibiting anything other than very small gatherings, and ultimately, to enormous
financial losses.

75.

The coronavirus can be transmitted in several ways, including via human-to-

human contact, airborne viral particles in ambient air, and touching surfaces or objects. For
example, when an uninfected person touches a surface containing the coronavirus, the uninfected
person may transmit the coronavirus to another person, either by touching and contaminating a
second surface, which is subsequently touched by that other person, or more directly by
transmitting the coronavirus to another person.

76.

The coronavirus spreads easily from person-to-person and person-to-surface or

object, primarily through small, physical droplets expelled from the nose or mouth when an
infected person speaks, yells, sings, coughs, or sneezes. According to research published in The
Journal of the American Medical Association, a person who sneezes can release a cloud of
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pathogen-bearing droplets that can span as far as 23 to 27 feet. 2 The Centers for Disease Control
and Prevention (“CDC”) has stated that the coronavirus is most likely to spread when people are
within six (6) feet of each other, but has acknowledged that the coronavirus may spread from an
infected person who is more than six (6) feet away or who has left a given space. 3 Further,
“longer exposure time likely increases exposure risk” to the coronavirus. 4

77.

According to the World Health Organization (“WHO”), the incubation period for

COVID-19—i.e., the time between exposure to the coronavirus and symptom onset—can be up
to fourteen (14) days. Other studies suggest that the period may be up to twenty-one (21) days.

78.

Before infected individuals exhibit symptoms, i.e., the so-called “pre-

symptomatic” period, they are most contagious, as their viral loads will likely be very high, and
they may not know they have become carriers.

79.

Studies from the CDC and others estimate that between 40% and 70% of infected

individuals may never become symptomatic (“asymptomatic” carriers). Pre-symptomatic and
asymptomatic carriers are likely unaware that they are spreading the coronavirus by merely
touching objects and surfaces, or by expelling droplets into the air. The National Academy of
Sciences has found that the majority of transmission is attributable to people who are not
showing symptoms, either because they are pre-symptomatic or asymptomatic.

2

See https://jamanetwork.com/journals/jama/fullarticle/2763852.

3

See https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html.

4

See https://www.cdc.gov/coronavirus/2019-ncov/php/public-health-recommendations.html.
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D.

Coronaviruses and COVID-19 Cause Physical Loss of and Damage to
Property.

80.

Physical droplets containing the coronavirus can land on objects and surfaces.

After landing on objects and surfaces, the coronavirus can remain present and dangerous for
periods ranging from hours to many days.

81.

According to the WHO, people can become infected with the coronavirus by

touching such objects and surfaces, then touching their eyes, nose, or mouth. This mode of
transmission—indirect transmission via objects and surfaces—is known as “fomite
transmission.”

82.

As the WHO has noted, fomite transmission is “a likely mode of transmission for

SARS-CoV-2” because studies have consistently confirmed the existence of virus-laden droplets
on objects and surfaces “in the vicinity of infected cases,” and because it is well known that other
coronaviruses can be transmitted via fomite transmission.5

83.

A study of a COVID-19 outbreak published in the CDC’s Emerging Infectious

Diseases Journal identified indirect transmission via objects such as elevator buttons and
restroom taps as an important possible cause of a “rapid spread” of the coronavirus in a shopping
mall in Wenzhou, China.6

84.

An experiment commissioned in Japan underscores just how easy it is to spread

the virus.7 The experiment involved ten (10) people; one of which was designated to be the
“infected” person. Fluorescent paint was applied to the “infected” person’s palms to replicate

5

See https://www.who.int/news-room/commentaries/detail/transmission-of-sars-cov-2-implicationsfor-infection-prevention-precautions.
6

See https://wwwnc.cdc.gov/eid/article/26/6/20-0412_article.

7

See https://www.kxan.com/news/coronavirus/see-how-easily-covid-19-might-spread-through-arestaurant-in-this-black-light-experiment/.
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the condition that exists when an infected person covers their mouth or nose when coughing or
sneezing. The participants then ate a cafeteria-style meal for just thirty (30) minutes. After
thirty (30) minutes, the researchers used a black light to track the spread of the “virus.”
Concerningly, the researchers discovered that traces of the fluorescent paint had spread onto the
hands of each participant, the faces of three participants, and onto numerous hard objects such as
table tops and dishes.

85.

Research has indicated that the coronavirus can be detected on certain surfaces

even weeks after infected persons are present at a given location. One study, for example, found
that the coronavirus remains active and dangerous on plastics for at least three (3) days, while
another reported that the coronavirus remained stable and viable for seven (7) days on a range of
common surfaces, including plastic, stainless steel, glass, and wood. 8 Another study detected
viable coronavirus samples on glass, stainless steel, and money for approximately one (1) month
if left at or around room temperature.

86.

Research has also indicated that the coronavirus can spread through the air. For

example, airborne viral particles are known to have spread into a facility’s heating and
ventilation (“HVAC”) system, leading to transmission of the coronavirus from person-to-person.
A study of an outbreak at a restaurant in China concluded that the spread of the coronavirus “was
prompted by air-conditioned ventilation,” with persons who sat at tables downstream of the
HVAC system’s air flow becoming infected. 9 Another study found the presence of the
coronavirus within the HVAC system servicing hospital ward rooms of COVID-19 patients.

8

See https://www.nejm.org/doi/full/10.1056/nejmc2004973);
https://www.medrxiv.org/content/10.1101/2020.05.07.20094805v1.full.pdf;
https://virologyj.biomedcentral.com/articles/10.1186/s12985-020-01418-7.
9

See https://wwwnc.cdc.gov/eid/article/26/7/20-0764_article#r2.
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This study detected SARS-CoV-2 RNA in ceiling vent openings, vent exhaust filters, and central
ducts that were located more than fifty (50) meters from the patients’ rooms. 10

87.

The Environmental Protection Agency (“EPA”) has compiled several studies

related to the issue of airborne transmission of COVID-19 through aerosols (also referred to as
droplet nuclei), including studies reflecting epidemiological evidence suggestive of COVID-19
transmission through aerosols.11 Based on these and other studies, the EPA has recommended
that facilities make improvements to their ventilation and HVAC systems by, for example,
increasing ventilation with outdoor air and air filtration. 12

88.

Accordingly, COVID-19 and the coronavirus cause physical loss and damage by,

among other things, destroying, distorting, corrupting, attaching to, and physically altering
property, including its surfaces, and by rendering property unusable, uninhabitable, unfit for
intended function, dangerous and unsafe. While mitigation efforts have been undertaken and
remain ongoing, COVID-19 and the coronavirus have caused such physical loss and damage to
McDaniel’s insured property.

89.

First, respiratory droplets (i.e., droplets larger than 5–10 µm) expelled from

infected individuals land on, attach, and adhere to surfaces and objects. In doing so, they
physically change the property and its surface by becoming a part of that surface. This physical
alteration makes physical contact with those previously safe, inert surfaces (e.g., walls, handrails,
desks) unsafe.

90.

Second, when individuals carrying the coronavirus breathe, talk, cough, or sneeze,

they expel aerosolized droplet nuclei (i.e., those smaller than 5 µm) that remain in the air and,
10

See https://www.researchsquare.com/article/rs-34643/v1.

11

See https://www.epa.gov/coronavirus/indoor-air-and-covid-19-key-references-and-publications.

12

See https://www.epa.gov/coronavirus/indoor-air-and-coronavirus-covid-19.

24

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page26
26ofof121
121

like dangerous fumes, make the premises unsafe and affirmatively dangerous. This process
alters the physical properties of air in buildings from safe and breathable to unsafe and
dangerous.

91.

Fomites, droplets, droplet nuclei, and aerosols containing the coronavirus are not

theoretical, informational, or incorporeal, but rather, are dangerous physical substances that have
a material, tangible existence.

92.

In a study by the U.S. National Institutes of Health, researchers found that the

coronavirus was detectable for up to three (3) hours in aerosols, four (4) hours on copper, up to
twenty-four (24) hours on cardboard, and up to three (3) days on stainless steel and plastic
surfaces.13

93.

When the coronavirus and COVID-19 attach to and adhere on surfaces and

materials, they become a part of those surfaces and materials, converting the surfaces and
materials to fomites.14 This represents a physical change in the affected surface or material,
which constitutes physical loss and damage.

94.

The presence of the coronavirus and COVID-19 within a facility, structure or

building and on the surfaces therein causes physical loss and damage by necessitating remedial
measures that include, without limitation, extensive cleaning and disinfecting, repairing or
replacing air filtration systems, remodeling and reconfiguring physical spaces, and other
measures to reduce or eliminate the presence of cases of the coronavirus and COVID-19 on-site.

95.

The presence of cases of the coronavirus and COVID-19 within a facility,

structure or building causes physical loss and damage by transforming the facility from property
13

See https://www.nih.gov/news-events/news-releases/new-coronavirus-stable-hours-surfaces.

14

See https://www.who.int/news-room/commentaries/detail/transmission-of-sars-cov-2-implicationsfor-infection-prevention-precautions.
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that is usable and safe for humans into a property that is unsatisfactory for use, uninhabitable,
unfit for its intended function, and extremely dangerous and potentially deadly for humans.

96.

In addition, the presence of the coronavirus on property creates the imminent

threat of further damage to that property or to nearby property. Individuals who come into
contact, for example, with respiratory droplets at one location in the facility by touching a
doorknob or a handrail, will carry those droplets on their hands and deposit them elsewhere in
the facility, causing additional damage and loss.

97.

The physical losses and physical damages described above have occurred at

McDaniel, leading to huge losses covered by the Policy. To the extent that the Policy requires
structural alteration to establish “physical damage,” which McDaniel disputes, such alteration
has occurred.

98.

McDaniel has undertaken, and continues to undertake, efforts to mitigate the

impacts of COVID-19 and the coronavirus at a significant, but covered expense to McDaniel.
E.

Civil Authorities Nationwide, in the State of Maryland, and in Carroll
County Have Prohibited Access to Property Because of the Physical Damage
Caused by SARS-CoV-2 and COVID-19.

99.

To date, hundreds if not thousands of orders, executive proclamations, border

closings and edicts have been issued by countries throughout the world, and by states, counties,
cities, townships and other government bodies across the United States that have prohibited
access to properties, including insured locations on McDaniel’s campus, because of physical loss
or damage from coronavirus and COVID-19.

100.

In Maryland, on March 5, 2020, Governor Larry Hogan declared that a State of

Emergency and that Catastrophic Health Emergency existed throughout the entire State.

101.

Subsequently, Governor Hogan issued Proclamations renewing the Declared State

of Emergency and Catastrophic Health Emergency on March 17, 2020, April 10, 2020, May 6,
26
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2020, June 3, 2020, July 1, 2020, July 30, 2020, August 10, 2020, September 8, 2020, October 6,
2020, October 29, 2020, and November 25, 2020.

102.

In each of these Proclamations beginning on May 6, 2020, Governor Hogan made

an Executive Finding that: “COVID-19 is a highly infectious respiratory disease that spreads
easily from person to person, physically contaminates property by attaching to surfaces for
prolonged periods of time, and may result in serious illness or death.”

103.

In Carroll County, Maryland, the Board of Commissioners has adopted each of

Governor Hogan’s Executive Findings, Orders and Proclamations.

104.

At the time when these Executive Orders and Proclamations were first issued, and

for some period thereafter, there was limited testing capacity in Maryland in general and in
Baltimore County in particular. Peer reviewed literature indicates that the number of actual
COVID-19 cases was very likely five to ten times higher than the number of confirmed cases.
The known cases, along with likely cases involving pre-symptomatic or asymptomatic carriers,
resulted in significant physical loss and damage to property in and around McDaniel’s campus,
by leading to the Orders and Proclamations discussed above and causing McDaniel to shut down
operations and prohibit or substantially limit the use of McDaniel’s campus.

105.

Each such order was the result of local COVID-19 conditions and resulting

property damage, which conditions also made travel difficult and dangerous in and around
McDaniel’s campus. These orders, and other similar orders, prohibited, limited, restricted, or
impaired access to McDaniel’s campus, precluding McDaniel to operate as it did under preCOVID-19 conditions.

106.

Governor Hogan’s Executive Findings, Orders and Proclamations, are supported

by the Science as discussed, and compelled McDaniel to suspend on-campus housing during the
Spring 2020 Semester, and have caused McDaniel to close dormitories, classrooms, restaurants,
27
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dining hall, and athletic facilities; and to cancel religious and secular events, lectures, seminars,
and paid gatherings.

107.

All of this has come at a corresponding tremendous financial loss to McDaniel,

including the refunding and loss of room and board payments and deposits, and the inability to
generate revenue from the use and rental of its campus and the insured locations thereon.
F.

Numerous Outbreaks of COVID-19 Caused Physical Loss and Damages and
Forced McDaniel to Close its Campus, Cancel On-Campus In-Person
Learning, Close its Dining Facilities, Dormitories, Chapel, and Other
Scheduled and Insured Property.

108.

During the first half of 2020, Maryland, like every state in the Country and every

Country in the world, suffered outbreaks of COVID-19. Each of these outbreaks caused an
unprecedented loss of life, damage to property, business closures, financial losses, and other
losses.

109.

These outbreaks had a significant detrimental impact on McDaniel.

110.

These outbreaks, the resulting loss of and damage to property (including insured

properties and the property of others), the impaired ability to travel to and from McDaniel’s
Campus, and the governmental orders forced McDaniel to close its campus.

111.

For the period of time continuing through the date of this Complaint, the damage

to and loss of McDaniel’s facilities, the various governmental orders, and related circumstances
have impaired and interrupted the operations of McDaniel.

112.

The cumulative impacts of these numerous outbreaks, of the loss and damage to

McDaniel’s insured property, and of the many governmental orders, declarations and
proclamations have been massive, continue to grow and have resulted in the loss of millions of
dollars to McDaniel.
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G.

The Policy Covers McDaniel’s Losses, Damages, and Expenses.

113.

McDaniel is insured under the Policy, and McDaniel’s campus and the buildings

and facilities thereon are scheduled or otherwise insured locations.

114.

The Policy’s property coverage grant is broad. The Policy “insures against risks

of direct physical loss of or damage to property and/or interests described herein . . . [u]nless
otherwise indicated.” Signature Policy Form, at Page 10 of 37, § II (emphasis added).

115.

During the Policy period, McDaniel suffered “direct physical loss of property,”

which triggers coverage. McDaniel suffered loss of “interests,” as described herein, which
separately triggers coverage. McDaniel additionally suffered “damage to property” that is also
separately covered. Finally, McDaniel suffered “damage to . . . interests.” All four of these
categories of losses and damages that Defendant Insurer describes in its Policy form are separate
and independent bases on which McDaniel is entitled to Policy coverage. Signature Policy
Form, at Page 10 of 37, § II.
i.

116.

McDaniel Has Sustained Damage To Its Property and Related Interests.

The coronavirus and coronavirus-containing respiratory droplets and nuclei are

physical substances that are active on physical surfaces and are also emitted into the air. Such
substances are not theoretical, informational, or incorporeal, but rather have a material existence
and are physically dangerous.

117.

Coronavirus-containing fomites (i.e., inanimate objects), respiratory droplets, and

nuclei from those individuals come into contact with, adhere to, and attach to the surfaces of the
property upon which they land, including, without limitation, the real property, fixtures and
personal property at McDaniel.

118.

Coronavirus or coronavirus-containing fomites, respiratory droplets, and nuclei

physically alter property to which they adhere, attach or come in contact including, without
29
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limitation, by altering the surfaces of that property and/or by making physical contact with those
previously safe, inert materials dangerous.

119.

When individuals carrying the coronavirus breathe, talk, cough, or sneeze, they

expel aerosolized droplet nuclei that remain in the air and, like dangerous fumes, make the
premises unsafe and affirmatively dangerous. In addition, the coronavirus physically alters the
air. Air inside buildings that was previously safe to breathe, but can no longer safely be breathed
due to coronavirus and COVID-19, has undergone a physical alteration.

120.

The presence of the coronavirus and COVID-19, including, but not limited to,

coronavirus droplets or nuclei on solid surfaces and in the air at the insured property, has caused
and will continue to cause direct physical damage to physical property and ambient air at the
premises. Coronavirus, a physical substance, has attached and adhered to Plaintiff’s property,
and by doing so, altered that property. Such presence has also directly resulted in loss of use of
those facilities.

121.

One or more faculty, staff and/or employees of McDaniel has tested positive for

COVID-19, the disease caused by the coronavirus, on various dates and at various locations
during 2020. Persons who tested positive for COVID-19 were present on McDaniel’s campus
and in its insured locations on various dates during 2020, and persons who came into contact
with persons diagnosed with COVID-19 were present on McDaniel’s campus and in its insured
locations on various dates during 2020.

122.

It is believed and therefore alleged that persons who were pre-symptomatic or

asymptomatic and unknowingly carrying the coronavirus, including, but not limited to, faculty,
staff and/or employees of McDaniel, and campus visitors, were on McDaniel’s campus and in its
insured locations on various dates during 2020.
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123.

Coronavirus droplets have been conveyed from infected persons (whether

symptomatic, pre-symptomatic, or asymptomatic) to solid surfaces, including, but not limited to,
furniture, doors, floors, walls, railings, elevator buttons, bathroom facilities, dining and
restaurant facilities, athletic and fitness facilities, equipment, and supplies, and into the air and
HVAC systems of McDaniel’s insured property, causing aerosolized coronavirus to enter the air
in McDaniel’s facilities and damage and alter physical property and ambient air at McDaniel’s
campus.

124.

As a result, McDaniel has sustained damage to its property and related interests,

including, but not limited to, substantial sums spent to repair physical damage to its property,
such as for cleaning and disinfecting premises, repairing or replacing air filtration systems,
remodeling and reconfiguring physical spaces, and other measures to reduce or eliminate the
presence of the coronavirus on its property. Such repair measures have been ongoing because of
the continuous and repeated recurrence of the coronavirus while the pandemic persists.
ii.

125.

McDaniel Has Suffered Loss of Its Property and Related Interests.

In addition to damage, McDaniel has also suffered physical loss of its property.

The on-site coronavirus, fomites, and respiratory droplets or nuclei containing the coronavirus
have attached to and deprived McDaniel of the physical use of its insured property and locations
by making them unsafe and unusable and thereby lost.

126.

These physical losses of McDaniel’s insured property and related interests

include, without limitation, the rendering of its insured property from a satisfactory state to a
state dangerous and/or unsatisfactory for use because of the fortuitous presence and effect of the
coronavirus, fomites, and respiratory droplets or nuclei directly upon the property.

127.

These physical losses to McDaniel’s insured properties include, without

limitation, the physical loss of the ability to use Plaintiff’s properties for their primary functions
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based on McDaniel’s own independent judgment, and separately and independently, in certain
circumstances, due to governmental action.

128.

The losses and damages to McDaniel’s properties also include, among many other

things, the cancellations, postponements and suspensions described herein.

129.

McDaniel gave timely notice of its claim to the Insurer and has satisfied, is

excused from performing, or the Insurer has waived or is estopped from insistence upon
performance of, all conditions of the Policy, including, but not limited to, the submission of a
Proof of Loss.
iii.

130.

McDaniel Has Suffered a Time Element / Business Interruption Loss.

The Policy “covers against loss resulting from necessary interruption of business

caused by direct physical loss of . . . covered property . . . occurring during the term of this
policy at covered Locations occupied by the Insured.” Signature Policy Form, at Page 11 of 37,
§ II.B.1.a. (emphasis in original).15

131.

McDaniel’s losses arising from COVID-19 related physical loss of and damage to

covered property, and the inability to physically use its facilities, are losses covered by the Time
Element coverages in the Policy.

132.

McDaniel’s Time Element loss includes its lost “Gross Earnings” (i.e., its gross

earnings less certain variable expenses plus all other earnings) during the Policy Period and the
Extended Period of Indemnity (365 Days), and are capped at One Billion Dollars
($1,000,000,000).

133.

As demonstrated, McDaniel has suffered direct physical loss of and damage to the

insured property of the type insured under the Policy. As a direct result of the direct physical
15

The Policy defines “location” as “[t]he area within legal boundaries of the premises, or of the portion
of the premises, in which the Insured has an interest.” Signature Policy Form, at Page 36 of 37.
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loss of and damage to its insured property, McDaniel sustained losses of gross earnings,
additional operational expenses, loss of other operational earnings, losses of gross profits, extra
expenses, and increases in the cost of doing business, claim preparation costs, leasehold and
rental losses, and other covered losses.

134.

McDaniel has made good faith efforts to mitigate its losses where possible, but

has nonetheless sustained significant Time Element loss (business interruption), and McDaniel’s
Time Element losses are ongoing and continuing.
iv.

135.

McDaniel Has Incurred Covered Extra Expenses And Other Loss,
Damage and Expense In Attempting To Continue Its Operations And
Mitigate Its Losses.

The Policy provides that in the event of “a direct physical loss of or damage to

covered property,” the Insurer “will pay for the reasonable and necessary extra expense . . .
incurred by the Insured in order to continue as nearly as practicable the normal operation of the
Insured’s business.” Signature Policy Form, at Page 15 of 37, § II.C.15 (emphasis in original).

136.

McDaniel has incurred reasonable and necessary extra expenses to temporarily

continue as nearly normal as practicable the conduct of its business, including, but not limited to,
extra expenses for transitioning to on-line learning and the technology required to do so, training
of students, staff and professors, COVID-19 screening and testing, alternative housing,
wastewater testing, cleaning supplies, physical and structural modifications, extra security, and
other operational changes.16

137.

McDaniel’s losses, damages and expenses incurred in decontaminating the

property, in expediting its return (or attempts to return) to normal operations and reducing loss,

16

The Policy defines “normal” as “[t]he condition that would have existed had no loss occurred.”
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as well as its claim adjustment expenses and professional fees are also covered under this Policy,
for the reasons described above.
v.

138.

McDaniel Has Sustained an Insured Loss Covered by the Civil
Authority and Ingress-Egress Policy Coverage.

The Policy provides Civil Authority and Ingress-Egress Coverage for actual

losses sustained, subject to a “Gross Earnings” cap when access to or use of McDaniel’s insured
property is “prohibited by order of civil authority” if such order is given as a result of “physical
loss or damage to property of the type insured from a peril insured against occurring at or in the
immediate vicinity of” McDaniel’s insured location, or when, as a result of physical loss or
damage to property of the type insured from a peril insured against, ingress to or egress from
McDaniel’s insured location is thereby physically prevented.

139.

McDaniel has sustained an actual loss because one or more governmental orders

and/or proclamations have limited, restricted or prohibited partial or total access to its insured
locations, or impaired access to, such locations and such orders and proclamations limiting,
restricting, prohibiting, or impairing access to McDaniel’s Campus and the use of its facilities
have been issued as a direct result of, among other things, physical loss or damage caused by the
coronavirus and COVID-19 either at insured locations or within the vicinity thereof.
vi.

140.

McDaniel Has Sustained an Insured Loss Covered by the Rental Value
And Leasehold Interest Policy Coverages.

The Policy provides rental value coverage for losses resulting from the

untenantability of McDaniel’s insured premises, caused by physical loss of or damage from
perils insured against, and expenses incurred for the purpose of reducing the loss. The Policy
further covers the impairment of McDaniel’s leasehold interests.

141.

McDaniel has sustained actual loss of rental income due to COVID-19, including,

but not limited to, the fair rental value of properties they occupy, reasonably expected rental
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income from unoccupied or unrented portions of properties, and rental income from the rented
portions of such property under leases, contracts or agreements in force at the time of the loss.
McDaniel has also sustained losses in the form of rent paid for facilities it has been unable to use
because of orders, physical damage, or physical loss, as well as damage to moved property, as
described more fully above.
vii.

142.

McDaniel Has Sustained an Insured Contingent Business Interruption
Loss.

The Policy provides Contingent Business Interruption Coverage for losses

sustained by McDaniel.

143.

McDaniel has sustained actual loss and has incurred extra expense directly

resulting from physical loss or damage of the type insured against at locations of direct
customers (such as its students; those who would have attended events on campus, including
events, lectures, concerts, ceremonies, religious services, weddings, seminars, athletic events,
camps and tournaments; those who would have patronized McDaniel’s dining facilities and
restaurant) - including physical loss or damage due to the presence of the coronavirus, time
element losses and extra expense due to orders of civil authority, and time element losses and
extra expense due to prevention of ingress/egress.

The affected contingent time element

locations include, but are not limited to, the locations of students; those who would have
attended events on campus, including events, lectures, concerts, ceremonies, religious services,
weddings, seminars, athletic events, camps and tournaments; those who would have patronized
McDaniel’s dining facilities and restaurant and others who were ordered to shelter in place or
quarantine because of the presence of the coronavirus and COVID-19 and resulting physical loss
and damage and/or were prevented from traveling to and from McDaniel’s campus.
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144.

Finally, McDaniel has also sustained covered contract penalties due to its inability

to perform and satisfy certain contracts, as set forth above.
H.

The Insurer Has Denied McDaniel’s Insurance Claim Based On the
Unfounded Assertion that the Claim Does Not Trigger Coverage Under The
Insurer’s “All Risks” Policy.

145.

Although the Insurer agreed to cover the very losses, damages and expenses that

McDaniel seeks to recover by this lawsuit, the Insurer denied McDaniel’s claim via a letter dated
July 27, 2020 (the “Denial Letter”). A copy of the Denial Letter is attached hereto as Exhibit B
and incorporated herein as if set forth in full.

146.

The bases asserted by Defendant Insurer for its denial are incorrect and

incomplete, and demonstrate the Insurer’s lack of good faith in handling McDaniel’s insurance
claim.
i.

147.

Defendant Insurer Incorrectly Claims To Have Denied McDaniel’s
Insurance Claim Based On a “Complete Factual Investigation.”

The Denial Letter is written on CNA letterhead, by Mr. Thomas Raftery, Claims

Specialist, who lists a CNA-branded email address “Thomas.Raftery@cna.com.” Ex. B, at 1.
The Insurer chose to list Continental’s return address on the letter, however, and listed
Continental as the underwriting company.

148.

By the Denial Letter, the Insurer purported to have evaluated McDaniel’s claim

under the Policy “following the completion of [Defendant Insurer’s] factual investigation.” Id. at
3. Based on this purportedly complete factual investigation, Defendant Insurer emphasized that
“[w]e value [McDaniel] as a policyholder, and we want [McDaniel] to know that we gave
thoughtful consideration to the facts of the claim presented and the terms and conditions of the
Policy.” Id. at 7. The contents of the Denial Letter, however, belie this assertion.
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ii.

149.

The Insurer Denies the Claim Based On the Assertion that McDaniel’s
Insurance Claim Does Not Trigger Any Policy Coverage.

In its Denial Letter, the Insurer first asserts that McDaniel’s claim does not trigger

the broad property coverage grant because McDaniel has allegedly not reported that McDaniel
sustained direct physical loss or damage to the properties for which McDaniel has submitted
claims. Id. at 3.

150.

The Insurer similarly contends that the Time Element coverage has not been

triggered by McDaniel’s claim because, according to Defendant Insurer, “[McDaniel’s]
operations were not suspended because of any direct physical loss of or damage to property” and
“[Defendant Insurer’s] investigation has revealed no evidence of such physical loss or damage.”
Id. at 4.

151.

Defendant Insurer similarly asserts that the Policy’s “Decontamination” coverage,

“Denial Of Access By Civil Authority And Ingress-Egress” coverage, and “Fungi, Wet Rot, Dry
Rot and Microbes” coverage were also never triggered by McDaniel’s claim because Defendant
Insurer’s investigation “has determined that there was no covered physical loss, damage or
destruction of property at [McDaniel’s] Location from a peril insured against that resulted in a
loss or damage by COVID-19.” Id. at 6.

152.

None of these asserted bases for denial were raised in good faith because, among

other things, Defendant Insurer did not conduct a legitimate investigation. Defendant Insurer
never visited the campus, nor did Defendant Insurer inspect any single physical piece of
evidence, so Defendant Insurer does not know whether any piece of McDaniel’s property was
physically damaged.

153.

In its denial, Defendant Insurer claimed that it had reviewed Governor Hogan’s

Executive Findings, Orders and Proclamations and determined that “the governmental
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authorities’ various notices and orders were not issued as a direct result of physical loss of or
damage to property at or in the immediate vicinity of [McDaniel’s] Location and caused by a
peril insured against.” Id. at 5. It is alleged that Defendant Insurer did not review the relevant
executive findings, orders and proclamations to determine whether “the governmental
authorities’ various notices and orders were not issued as a direct result of physical loss of or
damage to property,” but rather based its finding on a predetermined corporate policy to deny all
COVID-19 property and business interruption claims.

154.

Indeed, had the Insurer reviewed Governor Hogan’s Executive Orders and

Proclamations, it would have easily discovered that Governor Hogan issued Proclamations
renewing the Declared State of Emergency and Catastrophic Health Emergency in Maryland on
March 17, 2020, April 10, 2020, May 6, 2020, June 3, 2020, July 1, 2020, July 31, 2020, August
10, 2020, September 8, 2020, October 6, 2020, October 29, 2020, and November 25, 2020.

155.

In each of the Governor’s Proclamations on and after May 6, 2020, after the

Governor’s staff was more familiar with COVID-19 and its characteristics, Governor Hogan
made an Executive Finding that: “COVID-19 is a highly infectious respiratory disease that
spreads easily from person to person, physically contaminates property by attaching to surfaces
for prolonged periods of time, and may result in serious illness or death.”

156.

Moreover, had Defendant Insurer made a proper and thorough investigation of

McDaniel’s property and business interruption claims, it would have easily discovered that the
Board of Carroll County Commissioners adopted each of Governor Hogan’s Executive Findings,
Orders and Proclamations.

157.

Based on its incomplete investigation, Defendant Insurer denied coverage based

on an incomplete list of five potential coverages. As noted herein, far more than five coverages
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are triggered by McDaniel’s claims of direct physical loss of its property, by damage to
McDaniel’s property, and as otherwise set forth herein.
iii.

158.

The Insurer Does Not Rely On Any Coverage Exclusions Because the
Insurer Incorrectly Claims No Coverage Was Triggered In the First
Instance.

The Insurer takes the position that none of the five coverages listed in the Denial

Letter were triggered, so the Insurer had no need to assert coverage exclusions. Id. at 6. The
Insurer raises some exclusions that hypothetically could have applied if coverage had been
triggered. Id. (noting that “it appears that one or more of these exclusions would bar coverage
for property damage and/or loss of business income caused by COVID-19, even if the other
requirements to trigger coverage under the Policy were met”).

159.

None of these exclusions were raised (but not asserted) in good faith in any event.

160.

The Policy’s “Contaminants or Pollutants” exclusion is inapplicable by its plain

language. Signature Policy Form, at Page 23 of 37, § II.D.1.g. This exclusion extinguishes
coverage only for “release, discharge or dispersal of toxic or hazardous substances,
Contaminants or Pollutants . . . caused by, contributed to or aggravated by any physical loss or
damage covered by this policy.” The spread of a virus is not the “release, discharge or dispersal”
of the items identified in this exclusion. Secondly, and separately, McDaniel’s losses, damages
and expenses were not “caused by, contributed to or aggravated by” the physical loss or damage
at McDaniel’s property. Finally, the COVID-19 virus does not meet the Policy definition of a
“Contaminant” or “Pollutant.” Signature Policy Form, at Page 34 of 37.

161.

The Policy “microbes” exclusion raised by the Insurer does not extinguish

coverage for McDaniel’s claim

because the spread of COVID-19 was not “caused by,

contributed to or aggravated by any physical damage insured by this [P]olicy.” Signature Policy
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Form, at Page 23 of 37, § II.D.1.h.

In addition, the COVID-19 virus is not a “Microbe” as

defined in the Policy. Id. at 36.

162.

The “contamination” exclusion does not extinguish coverage for multiple reasons.

The “contamination” exclusion is inapplicable here because, by its plain terms, the exclusion
does not apply to “loss or damage caused directly by physical damage not otherwise excluded.”
Signature Policy Form, at Page 23 of 37, § II.D.2.i. This exclusion would be inapplicable here in
any event, because the term “contamination,” when read in the context of the exclusion
provision, as used in the exclusion, does not refer to the spread of COVID-19. In addition, the
Insurer’s reading of the “contamination” exclusion is impermissible because it would swallow
the Policy’s “decontamination” coverage.

163.

The contingent Policy exclusion for “[d]elay, loss of market, loss of use or any

other consequential or remote loss” is inapplicable on its face, because “coverage is [otherwise]
provided” by the Policy. Signature Policy Form, at Page 24 of 37, § II.D.2.h.

164.

Finally, the exclusion limiting recovery for Time Element loss “during a period

during [sic] which business would not or could not have been conducted for any reason other
than physical damage of the type insured against herein” is inapplicable on its face because
McDaniel could not conduct its business due to physical damage of the type insured against
under this Policy. Signature Policy Form, at Page 23 of 37, § II.D.3.a. The exclusion is also
unenforceable because exclusions for unstated “other” reasons are unenforceable, as a matter of
law, and Defendant Insurer has not identified any such “other” reason in any event.

165.

All of the above exclusions would also be unenforceable if the Insurer had

asserted them (it did not) for multiple additional reasons, including but not limited to the fact that
the language of each exclusion is impermissibly vague and ambiguous, inconsistent with the
Insurer’s proposed but not asserted application of the above exclusions, and because the
40

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page42
42ofof121
121

language of these exclusions, to the extent it can be understood, is inconsistent with other
provisions of the Policy, rendering these exclusions impermissibly ambiguous.
I.

McDaniel Engaged RCM&D as its Trusted Insurance Advisor to Assess its
Risks and Procure Insurance to Cover those Risks.

166.

At all times relevant hereto, McDaniel engaged RCM&D to serve as its advisor

and producer in connection with its insurance needs.

167.

RCM&D has continuously served as McDaniel’s trusted insurance advisor and

insurance producer.

168.

For more than a decade, RCM&D has regularly analyzed McDaniel’s risks and

exposures, alerted McDaniel of those risks, advised McDaniel on how to protect itself from such
risks through available insurance coverage, and procured insurance for McDaniel to cover the
RCM&D-identified risks and exposures.

169.

RCM&D represented to McDaniel that it would identify and address client-

specific risks and exposures, and contracted with McDaniel to provide this service.

170.

RCM&D represented to McDaniel that it would review McDaniel’s Business

Interruption and Extra Expense exposure, and contracted with McDaniel to provide this service.

171.

In doing so, RCM&D held itself out as a higher education insurance specialist.

172.

RCM&D represented to McDaniel that it would use its professional knowledge of

the insurance marketplace, as well as the relationships it had established with insurance carriers
and intermediaries, to provide McDaniel with a comprehensive insurance program, and
contracted with McDaniel to provide this service.

173.

RCM&D represented to McDaniel that it would provide a variety of related

consulting services to help McDaniel manage and improve McDaniel’s insurance program, and
contracted with McDaniel to provide these services.
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174.

RCM&D represented to McDaniel that it would advise McDaniel of trends in the

marketplace that were pertinent to McDaniel’s insurance program and make McDaniel aware of
insurance coverage available to McDaniel that McDaniel had not purchased and obtain estimated
pricing for such insurance coverage, and contracted with McDaniel to provide these services.

175.

RCM&D represented to McDaniel that it would offer recommendations to

improve McDaniel’s insurance program, and contracted with McDaniel to provide this service.

176.

RCM&D issued a coverage binder to McDaniel confirming coverage under the

177.

RCM&D issued certificates of insurance to McDaniel evidencing McDaniel’s

Policy.

status as an insured entitled to coverage under the Policy.

178.

RCM&D obtained the Policy for McDaniel and earned a substantial commission

on the premiums paid for the Policy.

179.

At the time the Policy was procured, RCM&D knew or, as a skilled and seasoned

insurance professional that held itself out as a specialist in higher education risk management and
insurance, should have known that exposure to losses from viral diseases (such as outbreaks on
campuses across the county of viral meningitis, SARS, and flus) was a significant risk McDaniel
faced.

180.

At no time did RCM&D bring this risk to McDaniel’s attention, nor did RCM&D

advise McDaniel that it was uninsured for this risk.

181.

Thus, to the extent the Insurer is found to be correct in its position with respect to

the Policy, which is denied and disputed, then RCM&D failed McDaniel in its essential task, by
leaving McDaniel uninsured for the catastrophic loss it now faces.
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COUNT I
(Breach of Contract – Continental and CNA)

182.

McDaniel repeats and incorporates by reference the allegations set forth in the

preceding paragraphs of this Complaint, inclusive, as though set forth fully herein.

183.

The Policy is a valid and enforceable contract between McDaniel and the Insurer.

184.

McDaniel has satisfied all conditions of the Policy, including, but not limited to,

provisions of timely notice of claim, and submission of a Proof of Loss, or McDaniel is excused
from performing, or the Insurer has waived or is estopped from insistence upon performance of
such conditions.

185.

The Insurer agreed in its insurance contract to provide insurance coverage for all

risks of direct physical loss of and damage to property and interests, not otherwise excluded.

186.

The COVID-19 pandemic has caused and continues to cause direct physical loss

of McDaniel’s property and interests, and damage to McDaniel’s property and interests, as well
as to properties of others.

187.

McDaniel has suffered an actual loss, damages, and expenses due to direct

physical loss of property and related interests, and due to damage to property and related
interests, as well as due to damage to property and related interests of others caused by the
COVID-19 pandemic.

188.

No Policy exclusion applies to preclude or limit coverage for these losses,

damages or expenses, and Defendant Insurer has not relied on any exclusions in denying
coverage.

189.

As is set forth more fully above, the Insurer is contractually obligated under the

Policy to indemnify McDaniel for the full amount of its losses, damages and expenses resulting
from (i) direct physical loss of property and interests arising from and caused by the coronavirus
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and COVID-19, (ii) damage to property and interests arising from and caused by the coronavirus
and COVID-19, (iii) time element losses, (iv) extra expenses, (v) contractual penalties, (vi)
decontamination expenses, (vii) expediting expenses, (viii) ordinances, laws and civil authority
orders, (ix) obstruction of ingress and egress, (x) expenses incurred to reduce losses, (xi) loss of
rental value, (xii) losses arising from leasehold interests, (xiii) claim adjustment and preparation
expenses, (xiv) professional fees, (xv) property damage and expenses from moving property to
protect from loss, and otherwise incurred, subject only to the applicable deductibles and limits of
liability in the Policy.

190.

Nonetheless, the Insurer has refused to pay for McDaniel’s loss and expenses in

breach of the Policy.

191.

As a direct and proximate result of its breach of contract, the Insurer has deprived

McDaniel of the benefits of the insurance coverage for which substantial premiums were paid,
which entitles Plaintiff to money damages, including interest according to law.

192.

McDaniel’s losses as a result of the Insurer’s breach of contract are continuing.

WHEREFORE, Plaintiff prays for judgment against Defendants Continental Casualty
Company and CNA Financial Corporation, individually and jointly and severally, in an amount
in excess of Seventy-Five Thousand Dollars ($75,000.00), plus pre-judgment and post-judgment
interest thereon, as well as the costs incurred in presenting and prosecuting the claims asserted
herein, including the reasonable attorneys’ fees incurred by Plaintiff, and such other and further
relief as the Court deems just and proper.
COUNT II
(Lack of Good Faith – Continental and CNA)

193.

McDaniel repeats and incorporates by reference the allegations set forth in the

preceding paragraphs of this Complaint, inclusive, as though set forth fully herein.
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194.

This claim is filed pursuant to § 27-1001 of the Insurance Article of the Maryland

Code and § 3-1701 of the Courts and Judicial Proceedings Article of the Maryland Code.

195.

Continental is an “insurer” as defined in § 1-101 of the Insurance Article of the

Maryland Code.

196.

CNA is an “insurer” as defined in § 1-101 of the Insurance Article of the

Maryland Code.

197.

The Policy is a policy for “property insurance” as defined in § 1-101 of the

Insurance Article of the Maryland Code.

198.

The Policy is a commercial insurance policy with liability limits of One Billion

Dollars ($1,000,000,000.00) and thereby meets the requirements of § 3-1701(c)(2)(iii) of the
Courts and Judicial Proceedings Article of the Maryland Code.

199.

At all times relevant hereto, Defendant Insurer (Continental and CNA) owed

McDaniel a duty to act in good faith in its investigation, analysis, and adjustment of McDaniel’s
claim for insurance coverage under the terms of the Policy, meaning “an informed judgment
based on honesty and diligence supported by evidence that the Insurer knew or should have
known at the time the insurer made a decision on McDaniel’s claim.

200.

This statutory duty on the part of Defendant Insurer is imposed by statute and is

independent of duties arising out of the insurance contract to exercise such reasonable skill and
ordinary diligence as may fairly be expected from an insurer.

201.

Defendant Insurer breached this duty of good faith to McDaniel because

Defendant Insurer failed to make use of an informed judgment based on honesty and diligence
supported by evidence that Defendant Insurer knew or should have known at the time Defendant
Insurer made the decision to deny McDaniel’s claim.
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202.

Defendant Insurer breached this duty of good faith to McDaniel because it

misrepresented pertinent facts related to McDaniel’s claim that Defendant Insurer knew or
should have known by an exercise of honesty and diligence.

203.

Defendant Insurer breached this duty of good faith to McDaniel because

Defendant Insurer misrepresented pertinent facts related to the Policy that Defendant Insurer
knew or should have known by an exercise of honesty and diligence.

204.

Defendant Insurer breached this duty of good faith to McDaniel because

Defendant Insurer misrepresented pertinent facts related to the extent of coverage provided by
the Policy that Defendant Insurer knew or should have known by an exercise of honesty and
diligence.

205.

Defendant Insurer breached this duty of good faith to McDaniel because

Defendant Insurer failed to make an informed judgment based on honesty and diligence
supported by evidence that Defendant Insurer knew or should have known at the time Defendant
Insurer denied McDaniel’s claim.

206.

Defendant Insurer’s conduct has caused and continues to cause damage to

McDaniel.

207.

As a direct and proximate result of Defendant Insurer’s breaches of its duties of

good faith, the Insurer has deprived McDaniel of the benefits of the insurance coverage for
which substantial premiums were paid, and the Insurer has damaged McDaniel.

208.

The Policy is for “property insurance” and “commercial insurance,” Continental

and CNA are each an “insurer,” and this action seeks to recover all allowed expenses, litigation
costs, and interest as permitted by § 27-1001 of the Insurance Article of the Maryland Code and
§ 3-1701 of the Courts and Judicial Proceedings Article of the Maryland Code.
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WHEREFORE, Plaintiff prays for judgment against Defendants Continental Casualty
Company and CNA Financial Corporation, individually and jointly and severally, in an amount
in excess of Seventy-Five Thousand Dollars ($75,000.00), plus pre-judgment and post-judgment
interest thereon, as well as the costs incurred in presenting and prosecuting the claims asserted
herein, including the reasonable attorneys’ fees incurred by Plaintiff, and such other and further
relief as the Court deems just and proper.
COUNT III
(Negligence – RCM&D)

209.

McDaniel repeats and incorporates by reference the allegations set forth in the

preceding paragraphs of this Complaint, inclusive, as though set forth fully herein.

210.

McDaniel engaged RCM&D to serve as its producer in connection with its

insurance needs in direct reliance on RCM&D’s self-promoted expertise and specialization in
analyzing the risks faced by higher education institutions such as McDaniel and in procuring
insurance to protect such institutions from those risks.

211.

For more than a decade, RCM&D has served as McDaniel’s insurance producer

and trusted advisor, and RCM&D has developed a special relationship with McDaniel based
upon the following factors: (a) RCM&D’s sales of insurance products implicate public interest
concerns that subject RCM&D to more stringent standards of conduct than those normally
arising out of contract. Insurance policies do not just protect policyholders from financial
catastrophe, policies protect numerous third parties and the societal network who are also
materially impacted by the financial devastation that insurance policies are intended to protect
against; (b) RCM&D cultivated a relationship of trust and confidence in McDaniel through their
self-proclaimed expertise in matters of higher education insurance; (c) RCM&D held itself out as
a highly-skilled higher education insurance expert, possessing the special knowledge and
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expertise needed to understand and analyze the risks institutions such as McDaniel face, and to
interpret and understand the complex and sophisticated insurance coverages available to protect
against those risks; (d) RCM&D encouraged McDaniel to rely on its proffered special
knowledge and expertise in procuring the Policy for over a decade, and McDaniel did so; (e)
RCM&D counseled McDaniel concerning the complex and specialized insurance it was
purchasing; and (f) RCM&D knew or should have known that McDaniel did not share
RCM&D’s expertise with the technical language of the Policy, and relied upon RCM&D for
assistance.

212.

RCM&D owed McDaniel a duty to (and specifically agreed to) analyze

McDaniel’s risks and exposures, alert McDaniel of those risks, advise McDaniel on how to
protect itself from such risks through available insurance coverage, and procure insurance for
McDaniel to cover its risks and exposures.

213.

At the time the Policy was procured, RCM&D knew or, as a skilled and seasoned

insurance professional that held itself out as a specialist in higher education risk management and
insurance, should have known, that exposure to losses from viral diseases was a significant risk
McDaniel faced.

214.

However, at no time did RCM&D bring this significant risk to McDaniel’s

attention, nor did RCM&D advise McDaniel that it was uninsured for this risk.

215.

To the extent the Insurer is found to be correct in its position with respect to the

Policy, which is denied and disputed, then RCM&D was negligent and breached the duty it owed
to McDaniel, and failed McDaniel in its essential task by leaving McDaniel uninsured for the
catastrophic losses, damages and expenses it has incurred.

216.

Under such circumstances, as a direct and proximate result of RCM&D’s

negligence, McDaniel has been damaged.
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217.

McDaniel neither caused nor contributed to its injuries, losses, and damages.

WHEREFORE, Plaintiff prays for judgment against Defendant Riggs, Counselman,
Michaels & Downes, Inc. in an amount in excess of Seventy-Five Thousand Dollars
($75,000.00), plus pre-judgment and post-judgment interest thereon, as well as the costs incurred
in presenting and prosecuting the claims asserted herein, including the reasonable attorneys’ fees
incurred by Plaintiff, and such other and further relief as the Court deems just and proper.
COUNT IV
(Breach of Contract – RCM&D)

218.

McDaniel repeats and incorporates by reference the allegations set forth in the

preceding paragraphs of this Complaint, inclusive, as though set forth fully herein.

219.

McDaniel engaged RCM&D to serve as its producer in connection with its

insurance needs in direct reliance on RCM&D’s self-promoted expertise and specialization in
analyzing the risks higher education institutions such as McDaniel face and in procuring
insurance to protect such institutions from those risks.

220.

RCM&D contracted with McDaniel to analyze McDaniel’s risks and exposures,

alert McDaniel of those risks, advise McDaniel on how to protect itself from such risks through
available insurance coverage, and procure insurance for McDaniel to cover its risks and
exposures, among other services.

221.

RCM&D contracted with McDaniel to identify and address McDaniel’s client

specific risks and exposures.

222.

RCM&D contracted with to McDaniel to review McDaniel’s Business

Interruption and Extra Expense exposure and advise McDaniel concerning this insurance
coverage.
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223.

RCM&D held itself out to McDaniel as a higher education insurance specialist

and contracted with McDaniel to use its professional knowledge of the insurance marketplace, as
well as the relationships it has established with insurance carriers and intermediaries, to provide
McDaniel with a comprehensive program, covering McDaniel’s risks.

224.

RCM&D contracted with McDaniel to provide a variety of related consulting

services to help McDaniel manage and improve McDaniel’s insurance program.

225.

RCM&D contracted with McDaniel to advise McDaniel of trends in the

marketplace that were pertinent to McDaniel’s program and make McDaniel aware of insurance
coverage available to McDaniel that McDaniel had not purchased and obtain estimated pricing
for such insurance products, and to offer recommendations to improve McDaniel’s insurance
program.

226.

At the time that RCM&D procured the Policy for McDaniel, and collected a

substantial commission for having identified and procured this Policy, RCM&D knew or, as a
skilled and seasoned insurance professional that held itself out as a specialist in higher education
risk management and insurance, should have known that exposure to losses from viral diseases
(such as outbreaks on campuses across the county of viral meningitis, SARS, and flus) was a
significant risk McDaniel faced.

227.

At no time did RCM&D bring this risk to McDaniel’s attention, nor did RCM&D

advise McDaniel that is was uninsured for this risk.

228.

To the extent the Insurer is found to be correct in its position with respect to the

Policy, which is denied and disputed, then RCM&D breached its contractual obligations to
McDaniel and failed McDaniel in its essential task, by leaving McDaniel uninsured for the
catastrophic loss it now faces.
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229.

Under such circumstances, as a direct and proximate result of RCM&D’s

breaches of its contract with McDaniel, McDaniel has been damaged.

230.

McDaniel neither caused nor contributed to its injuries, losses, and damages.

WHEREFORE, Plaintiff prays for judgment against Defendant Riggs, Counselman,
Michaels & Downes, Inc. in an amount in excess of Seventy-Five Thousand Dollars
($75,000.00), plus pre-judgment and post-judgment interest thereon, as well as the costs incurred
in presenting and prosecuting the claims asserted herein, including the reasonable attorneys’ fees
incurred by Plaintiff, and such other and further relief as the Court deems just and proper.
COUNT V
(Breach of Fiduciary Duty – RCM&D)

231.

McDaniel repeats and incorporates by reference the allegations set forth in the

preceding paragraphs of this Complaint, inclusive, as though set forth fully herein.

232.

McDaniel engaged RCM&D to serve as its producer in connection with its

insurance needs in direct reliance on RCM&D’s self-promoted expertise and specialization in
analyzing the risks faced by higher education institutions such as McDaniel and in procuring
insurance to protect such institutions from those risks.

233.

For more than a decade, RCM&D has served as McDaniel’s insurance producer

and trusted advisor, and RCM&D has developed a special relationship with McDaniel based
upon the following factors: (a) RCM&D’s sales of insurance products implicate public interest
concerns that subject RCM&D to more stringent standards of conduct than those normally
arising out of contract. Insurance policies do not just protect policyholders from financial
catastrophe, policies protect numerous third parties and the societal network who are also
materially impacted by the financial devastation that insurance policies are intended to protect
against; (b) RCM&D cultivated a relationship of trust and confidence in McDaniel through their

51

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page53
53ofof121
121

self-proclaimed expertise in matters of higher education insurance; (c) RCM&D held itself out as
a highly-skilled higher education insurance expert, possessing the special knowledge and
expertise needed to understand and analyze the risks institutions such as McDaniel face, and to
interpret and understand the complex and sophisticated insurance coverages available to protect
against those risks; (d) RCM&D encouraged McDaniel to rely on its proffered special
knowledge and expertise in procuring the Policy for over a decade, and McDaniel did so; (e)
RCM&D counseled McDaniel concerning the complex and specialized insurance it was
purchasing; and (f) RCM&D knew or should have known that McDaniel did not share
RCM&D’s expertise with the technical language of the Policy, and relied upon RCM&D for
assistance.

234.

RCM&D owed McDaniel a fiduciary duty to (and specifically agreed to) analyze

McDaniel’s risks and exposures, alert McDaniel of those risks, advise McDaniel on how to
protect itself from such risks through available insurance coverage, and procure insurance for
McDaniel to cover its risks and exposures.

235.

At the time that RCM&D procured the Policy for McDaniel and collected a

substantial commission for having identified and procured this Policy, RCM&D knew or, as a
skilled and seasoned insurance professional that held itself out as a specialist in higher education
risk management and insurance, should have known, that exposure to losses from viral diseases
was a significant risk McDaniel faced.

236.

However, at no time did RCM&D bring this significant risk to McDaniel’s

attention, nor did RCM&D advise McDaniel that it was uninsured for this risk.

237.

To the extent the Insurer is found to be correct in its position with respect to the

Policy, which is denied and disputed, then RCM&D was negligent and breached the fiduciary
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duty it owed to McDaniel, and failed McDaniel in its essential task by leaving McDaniel
uninsured for the catastrophic loss it now faces.

238.

Under such circumstances, as a direct and proximate result of RCM&D’s breach

of its fiduciary duty to McDaniel, McDaniel has been damaged.

239.

McDaniel neither caused nor contributed to its injuries, losses, and damages.

WHEREFORE, Plaintiff prays for judgment against Defendant Riggs, Counselman,
Michaels & Downes, Inc. in an amount in excess of Seventy-Five Thousand Dollars
($75,000.00), plus pre-judgment and post-judgment interest thereon, as well as the costs incurred
in presenting and prosecuting the claims asserted herein, including the reasonable attorneys’ fees
incurred by Plaintiff, and such other and further relief as the Court deems just and proper.
DEMAND FOR JURY TRIAL
Plaintiff demands a trial by jury on all issues so triable.

Dated: December 30, 2020

Respectfully submitted,
/s/ Albert J. Mezzanotte, Jr.
Albert J. Mezzanotte, Jr. (CPF No. 8112010253)
Ioana Kastellorizios (CPF No. 1312180072)
WHITEFORD, TAYLOR & PRESTON L.L.P.
Seven Saint Paul Street, Suite 1500
Baltimore, Maryland 21202-1636
410-347-8700
amezzanotte@wtplaw.com
ikastellorizios@wtplaw.com
Attorneys for Plaintiff, McDaniel College, Inc.

11610361
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CNA Property Policy

CNA

Policy Holder Notice - Countrywide

IMPORTANT INFORMATION
REQUEST FOR JURISDICTIONAL
INSPECTION OF PRESSURE EQUIPMENT
Many states and some cities issue certificates permitting the continued operation of certain equipment such as boilers,
water heaters and pressure vessels. Periodic inspections are required to renew these certificates. In most jurisdictions, as
part of an equipment breakdown policy, insurance company employees who have been licensed are authorized to
perform these inspections.
If:
o

You own/operate pressure equipment that requires a certificate from a state, county, city or parish to operate
legaHy,and

o

We insure that equipment under this Policy, and
You would like CNA to perform the next required inspection:

o

Then:
Complete the form on page 2 and email, mail or fax as instructed:
No need to call or respond if you do not have boilers or pressure vessels that require operating certificates.

BY EMAIL

:

EBinsgections@cna.com (please scan the completed form and attach)

BY MAIL
CNA Equipment Breakdown Risk Control

BY FAX 609-524-3649

:

:

184 Liberty Corner Road
Floor, Suite 402

4th

Warren, NJ 07059

BY PHONE

:

call 866-262-0540

—

press “4”

Questions or inquiries can be made via any of the above methods of communication.

Please note the following

:

o

Yourjurisdiction(s) may charge you a fee for renewing a certificate.

o

If

o

All the provisions of the INSPECTION AND

CNA is required to pay the fee

on your behalf,

It

is your responsibility to pay such a fee.

CNA will invoice you to recover that fee.

SURVEYS

condition apply to the inspections described in this notice.

Failure to notify us can result in fines and penalties being issued to the equipment owner by the governing
jurisdiction. CNA is not responsible for said fines or penalties.

REMINDER
If new equipment is installed or old equipment replaced that requires a jurisdictional
inspection,

please let us know by
transmitting the new information to the postal address/fax number/email address listed above and on the following page.
If this is a renewal and information (locations) has not changed, please
disregard this notice.
If inspection and maintenance are outside of your area of responsibility, we would
appreciate your fonrvarding this notice
to the appropriate person. If no response is received, we are assuming there are no jurisdictional
objects at your
location(s) and no inspections are required.

Note: Jurisdictional inspections are not conducted outside of the United States, its territories, possessions, or

Canada.

CNA62823XX (07-17)
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CNA Property Policy

CNA

Policy Holder Notice - Countrywide

REQUEST FOR JURISDICTIONAL INSPECTION
Insured Name: CONSORTIUM SERVICES PROGRAM LLC

Facility/Location Name:

Policy Number: 6023245110

Policy Term: December

1,

2019 December

1,

2020

Contact Person & Title:
Contact Phone Number(s)—Office:

Cell:

Contact Email Address:

Location Addre551

City

Equipment Type2'3'4
(Boiler, Pressure Vessel)

Registration Number
(State #)

State

Zip

Certificate Expiration
Date

Completed By (Name & Date):
Telephone #lEmail Address:

BY EMAIL: EBinspections@cna.com (please scan the completed
BY MAIL:

form and attach)

BY FAX: 609-524-3649

CNA Equipment Breakdown Risk Control

184 Liberty Corner Road
Floor, Suite 402
Warren, NJ 07059
4m

BY PHONE: call 866-262-0540

—

press “4”

Ilf multiple objects and/or multiple locations, please list all required information on separate page(s).
ZBoiler is defined as an enclosed vessel heated by fuel or electricity to produce steam or hot water.

3Pressure Vessel is defined as an enclosed vessel (tank) greater than 6 cubic feet (18 inches x 4O inches) to store liquid
or gas under pressure for use when needed.

4LPG (ex: propane, propylene, butane & butylenes) Tank with vapor pressures not exceeding that allowed for commercial
propane. California requirement only.

CNA62823XX (07-17)

Copyright CNA AII Rights Reserved.

Page 2 of 2

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page58
58ofof121
121

CNA

CNA Property Policy

Policy Holder Notice - Large Property Claims Reporting

All new property claims under CNA Large Property policies should be reported to our centralized Loss Processing Center.
Claims will be assigned to our specialized technical staff or to one of our preferred service providers.

FOR EMERGENCY CONTACT:
o

Our 24-hour toll free number for direct contact with the CNA Loss Processing Center is:
877—261-6676

FOR NON-EMERGENCY:
o

Property claims may be reported by toll free fa_x to the CNA Loss Processing Center at:

877-566-2728
o

Property claims may also be reported via

to the CNA Loss Processing Center at:

CNAproperty.LPC@cna.com
Claims reported by fax or email are processed during normal business hours.
hours contact with an adjuster, call the 24-hour toll free number.

LPCROO1 (08—10)

Copyright CNA An Rights Reserved.
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CNA Property Policy

CNA

Policy Holder Notice - Countrywide

IMPORTANT INFORMATION
NOTICE

—

OFFER OF TERRORISM COVERAGE;
DISCLOSURE OF PREMIUM

THIS NOTICE DOES NOT FORM A PART OF THE POLICY, GRANT ANY COVERAGE OR CHANGE THE TERMS
AND CONDITIONS OF ANY COVERAGE UNDER THE POLICY.

As used herein, 1) “we” means the insurer listed on the Declarations or the Certificate of Insurance, as applicable; and 2)
“you" means the first person or entity named on the Declarations or the Certificate of insurance, as applicable.

You are hereby notified that under the Terrorism Risk Insurance Act, as extended and reauthorized ("Act"), you have a
right to purchase insurance coverage of losses arising out of acts of terrorism, as defined in Section 102(1) of the Act,
subject to all applicable policy provisions. The Terrorism Risk Insurance Act established a federal program within the
Department of the Treasury, under which the federal government shares, with the insurance industry, the risk of loss from
future terrorist attacks.
This Notice is designed to alert you to coverage restrictions and to certain terrorism provisions in the policy. If there is any
conflict between this Notice and the policy (including its endorsements), the provisions of the policy (including its
endorsements) apply.

CHANGE lN THE DEFINITION OF A CERTIFIED ACT OF TERRORlSM
The Act applies when the Secretary of the Treasury certifies that an event meets the definition of an act of terrorism.
Originally, the Act provided that to be certified, an act of terrorism must cause losses of at least five million dollars and
must have been committed by an individual or individuals acting on behalf of any foreign person or foreign interest to
coerce the government or population of the United States. However, the 2007 re-authorization of the Act removed the
requirement that the act of terrorism must be committed by or on behalf of a foreign interest, and now certified acts of
terrorism may encompass, for example, a terrorist act committed against the United States government by a United
States citizen, when the act is determined by the federal government to be "a certified act of terrorism."
ln accordance with the Act, we are required to offer you the ability to purchase coverage for losses resulting from an act
of terrorism that is certified under the federal program. The other provisions of this policy, including nuclear, war or military
action exclusions, will still apply to such an act.

DISCLOSURE OF FEDERAL PARTICIPATION

IN

PAYMENT OF TERRORISM LOSSES

The Department of the Treasury will pay a share of terrorism losses insured under the federal program. In 2015, the
federal share equals 85% of that portion of the amount of such insured losses that exceeds the applicable insurer
retention, and shall decrease by 1 percentage point per calendar year until equal to 80%.

LIMITATION ON PAYMENT OF TERRORISM LOSSES
If aggregate insured losses attributable to terrorist acts certified under the Terrorism Risk Insurance Act exceed $100
billion in a calendar year (January 1 through December 31), the Treasury shall not make any payment for any portion of
the amount of such losses that exceeds $100 billion.

Further, this coverage is subject to a limit on our liability pursuant to the federal law where, if aggregate insured losses
attributable to terrorist acts certified under the Act exceed $100 billion in a calendar year (January 1 through December
31) and we have met our insurer deductible under the Act, we shall not be liable for the payment of any portion of the
amount of such losses that exceeds $100 billion. In such case, insured losses up to that amount are subject to pro rata
allocation in accordance with procedures established by the Secretary of the Treasury.

CONFIRMATION OF ACCEPTANCE OF COVERAGE
In accordance with the Act, we offered you coverage for losses resulting from an act of terrorism that is certified under the
federal program. This notice confirms that you have chosen to accept our offer of coverage for certified acts of terrorism.
The policy's other provisions, including nuclear, war or military action exclusions, will still apply to such an act. The
premium charge for terrorism coverage, if any, is shown separately on the Declarations or the Certificate of Insurance, as
applicable.

CNA81758XX (03-15)

Copyright CNA All Rights Reserved.

Page

1

of

1

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page60
60ofof121
121

CNA Property Policy

CNA

Policy Declarations

CNA Insurance
151 N. Franklin St.
Chicago, IL 60606

Branch

Producer Number

Prefix

Policy Number

690

501046

RMP

60232451 1O

NAMED INSURED & ADDRESS:

INSURANCE IS PROVIDED BY THE
COMPANY DESIGNATED BELOW (A stock

CONSORTIUM SERVICES PROGRAM LLC
1700 BENT CREEK BLVD SUITE 130
C/O RCM&D INC.
MECHANICSBURG, PA 17050

Insurance company, herein called the company)

CONTINENTAL CASUALTY COMPANY

NAMED INSURED IS: Corporation
Policy Pen'od: From December 1, 2019 to December 1, 2020
This policy becomes effective and expires at 12:01 a.m. Standard Time at Your Mailing Address Shown Above.
In Return For The Payment Of The Premium, And Subject To A|| The Terms Contained
Herein, the Company
Agrees With the Named Insured To Provide The Insurance As Stated.

D
‘

I

I

“X" if Supplemental Declarations is attached

DESCRIPTION OF PREMISES
Per CNA SIGNATURE Property Policy
COVERAGES PROVIDED — INSURANCE AT THE DESCRIBED PREMISES APPLIES ONLY FOR COVERAGES FOR
WHICH A LIMIT IS SHOWN
Per CNA SIGNATURE Property Policy
OPTIONAL COVERAGES — APPLICABLE ONLY WHEN ENTRIES ARE MADE
Per CNA SIGNATURE Property Policy

IN

THE SCHEDULE BELOW
I

MORTGAGE H0LDER(S)
Per CNA SIGNATURE Property Policy

T

BEDUCTIBLE

I

Per CNA SIGNATURE Property Policy

FORMS AND ENDORSEMENTS APPLICABLE AT TIME OF ISSUANCE:
APPLICABLE TO ALL COVERAGES: SEE ATTACHED SCHEDULE OF FORMS AND ENDORSEMENTS.

I

G55161 E (01-17)
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CNA Property Policy

CNA

Policy Declarations

TOTAL PREMIUM PAYABLE AT INCEPTION:

$1,939,630.00

Premium includes the following amount for Terrorism coverage:

$2,500.00

Total amount payable includes Taxes/Surcharges of:

IN

None

WITNESS WHEREOF, the Company has caused this Policy to be signed
isear

Chairman of the

G55161 E (01-17)

{/17

by its Chairman and Secretary.

2377:?)
Secretary

Copyright CNA All Rights Reserved
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CNA Property Policy

UNA

Policy Declarations
SCHEDULE OF FORMS AND ENDORSEMENTS

Forms and endorsements attached to this Policy at inception are as follows:

FORM NAME

FORM NUMBER

FORM
EDITION DATE

Policy Declarations

G55161 E

(01-17)

CNA Signature Property Policy

G300709A

(10-08)

Equipment Breakdown Coverage

G300710A

(10-08)

Consortium Paymen Plan

CNA68120XX

(06-12)

Contingent Business Interruption Revisions Endorsement

G301199A

(10-11)

Earth Movement & Loss Conditions Amendatory Endorsement

G300981B

(03—18)

G300714A

(10—08)

Terrorism Coverage Under

G55161E (01-17)

TRIA Endorsement

Copyright CNA All Rights Reserved.
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CNA Property Policy

CNA

Signature Policy Form
SCHEDULE OF SECTIONS INCLUDED

SECTIONS

SECTION

I.

II.

DECLARATIONS
1.

Named Insured and Mailing Address

2

Term

3

Territorial Limits

4.

Limits of Liability

5

Time Limits

6.

Deductible(s)

COVERAGE

1o

A. Property

B.

4444477

SECTION

PAGE NO.

1o

1.

Covered Property and Related Interests

10

2.

Property Not Covered

10

Time Element

11

Business lnteruption (Gross Earnings)

11

C. Additional Coverages, Coverage Extensions and Limitations

12

1.

1.

Accounts Receivable

12

Arson and Crime Reward

13

Brand or Trademark Removal

13

Contigent Business Interruption (Gross Earnings)
Contract Penalties

13

Debris Removal

13

Decontamination Expense

13

Defense Costs

14

Deferred Payments

14

10 . Denial of
11

.

Access by Civil Authority and Ingress-Egress

Electronic Data Processing

13

14
14

12 . Expediting Expenses

15

13 . Expenses Related to Reducing Loss

15

14. Extended Period of Indemnity

15

15. Extra Expense

15

16.. Fine Arts

16

17. Fire Bn'gade Charges and Extinguishing Expenses

16

18.. Fungi, Wet Rot, Dry Rot and Microbes

16

19.. Leasehold Interest

17

20.. Loss Adjustment Expense

17

21

G300709A (10-08)

.

Machinery/Pair And Set

17
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CNA Property Policy

CNA

Signature Policy Form
SCHEDULE OF SECTIONS INCLUDED

SECTIONS

P_AG_EN_0.
22. Newly Acquired or Constructed Property

17

23. Ordinance or Law, Demolition Cost, and Increased Cost of Construction

18

24. Pollution Clean Up and Removal

18

25. Preservation of Property

19

26. Professional Fees

19

27. Property in the Course of Construction

D.

SECTION

—

Soft Costs

28. Property Off Premises

19

29. Radioactive Contamination

19

30. Rental Value

20

31. Research and Development Expenses

20

32. Royalties

20

33. Service Interruption

2O

34. Transit

21

35. Trees, Shrubs, Plants and Land Improvements

21

36. Unintentional Errors and Omissions

21

37. Unscheduled Locations

21

38. Valuable Papers & Records

22

Exclusions

Ill.

19

22

1.

Group

Exclusions

22

2.

Group 2. Exclusions

24

3.

Time Element Exclusions

25

1.

GENERAL CONDITIONS

25

Abandonment

25

Access to Books and Records

25

Assignment of the Policy

25

Cancellation

25

Certificates of Insurance

26

Concealment, Misrepresentation or Fraud

26

Conformance with State Statutes

26

Contributing Insurance

26

Currency

26

Divisible Contract Clause

26

1

.

2.

1O .

11. Economic and Trade Sanctions

12.

Excess Insurance

27

13. Inspections
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SCHEDULE OF SECTIONS INCLUDED

SECTIONS
14. Impairment of Recovery Rights for Property in Transit

27

15. Loss Payable Clause

27

16. Mortgagee Interests and Obligations

27

17. No Benefit to Bailee

28

18. Other Insurance

28

19. Reinstatement

28

20. Subrogation

28

21. Time

29

22. Titles of Paragraphs

29

SECTION IV. LOSS CONDITIONS

29

1.

Appraisal

29

Assistance and Cooperation of the Insured

29

Claims Against Carrier

30

Duties after a Loss

30

Experience of the Business

30

Partial Payment of Loss

31

Payment of Loss

31

Resumption of Operations

31

Suit Against the Insurers

31

10 . Salvage and Recoveries

31

11.

31

Vacancy

12. Valuation

32

GLOSSARY

34

EQUIPMENT BREAKDOWN COVERAGE
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(All words or terms in bold, italic! underlined format are defined in the Glossary at the end of this policy)

DECLARATIONS
1.

NAMED INSURED and MAILING ADDRESS
CONSORTIUM SERVICES PROGRAM LLC
1700 BENT CREEK BLVD SUITE 130
C/O RCM&D INC.
MECHANICSBURG, PA 17050
and its

Affiliated or Subsidiary Organizations as of the date hereof.

The word “Insured” shall include as Named Insured any organization which is acquired or formed by the Insured
and over which the Insured maintains an interest of more than fifty percent (50%) (other than a joint venture),
provided that the Company is promptly notified of the acquisition or the formation within ninety (90) days after
such organization is acquired or formed by the Insured. However, any such organization which is acquired by the
Insured and over which the Insured maintains an interest of more than fifty percent (50%) shall only be covered
from the effective date of such acquisition or formation.
2.

TERM
This insurance shall attach on December 1, 2019 and cover continuously thereafter until December 1, 2020 at
12:01 AM Local Standard Time at the mailing address shown above or for such further period as may be agreed
upon in writing.

3.

TERRITORIAL LIMITS

4.

The coverage territory is The United States of America, including its territories and possessions, and Canada.
LIMITS OF LIABILITY

POLICY LIMITS:

$1,000,000,000

Blanket all coverages for the schedule of locations and values dated 10/29/2019 attached to this policy or on file
with the Company, subject to a maximum limit any one occurrence of: $1 ,OO0,000,000

And further subject to the individual sublimits stated below.
These sublimits are part of and not in addition to the above-stated POLICY LIMITS, the Property sublimits
and the Business Interruption sublimits.
Coverage hereunder applies up to, but not more than, the stated limits per Occurrence, except where an Annual
Aggregate is stated. Coverage attaches only to those items for which a dollar amount or “INCLUDED” is shown.
”INCLUDED” means the coverage does not have a separate sublimit and is included within the applicable
sublimits as shown above. See Section II. COVERAGE for description of items.
a.

Accounts receivable:

b.

Arson and Crime Reward:

$500,000

c.

Brand or Trademark Removal:

$500,000

$25,000,000

Contingent Business Interruption (Gross Earnings):
o

Scheduled dependent property:

$2,500,000

o

Unscheduled dependent property within TERRITORIAL
LIMITS:

$2,500,000

e.

Contract Penalties:

f.

Debris Removal:

G300709A (10-08)
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Decontamination Expense:

$250,000

Defense Costs:

$100,000

Deferred Payments:

$500,000

Denial of Access by Civil Authority/ Ingress

Earth Movement Annual Aggregate at
Locations further limited as follows:
—

—

all

Egress:

Locations inclusive of

Locations in Alaska, California, Hawaii, Puerto Rico —
Annual Aggregate:
Locations in Critical New Madrid Areas — Annual
Aggregate:
Locations in Critical Pacific Northwest Areas - Annual
Aggregate:

(1)

(2)
(3)

$2,500,000
$250,000,000

NOT COVERED
NOT COVERED
NOT COVERED

Electronic Data Processing:
o

Electronic data processing equipment:

INCLUDED

o

For additional perils specified in extension:

INCLUDED

o

Cost of research to replace or restore information lost:

$500,000

o

Expense to Extract Computer Viruses:

$250,000

Unauthorized Computer Access:
Equipment Breakdown (refer to addendum form):

o

n.

o.n..a..
r.

$250,000

INCLUDED

o

Ammonia Contamination:

$2,500,000

o

Spoilage:

$2,500,000

Expediting Expense:

$5,000,000

Extra Expense:

$25,000,000

Fine Arts:

NOT COVERED

Fire Brigade Charges and Extinguishing Expenses:

Flood Annual Aggregate at all Locations inclusive
Locations further limited as follows:

$100,000

—

of
o

Locations wholly or partially situated in those areas
designated as 100 Year (1% annual chance of flooding)
floodplains by the Federal Emergency Management
Agency or other governmental authority — Annual

$250,000,000

$25,000,000

Aggregate:
o

Locations outside of 100 Year (1% annual chance of
flooding) floodplains, but wholly or partially situated in
those areas designated as 500 Year (0.2% annual
chance of flooding) floodplains by the Federal
Emergency Management Agency or other governmental
authority - or areas where the flood hazard has not been
determined by the Federal Emergency Management
Agency or other governmental authority — Annual

$100,000,000

Aggregate:

G300709A (10-08)
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Fungi, Wet Rot, Dry Rot, And Microbes - Annual Aggregate:
Leasehold Interest:
Loss Adjustment Expense:

INCLUDED
$250,000

Named Storm per occurrence all covered loss or damage for all

Locations inclusive of

$250,000

all applicable sublimits, and

Locations

$1,000,000,000

further limited as follows:
o

Named Storm per occurrence all Locations in Puerto
Rico and the U.S. Virgin Islands, the states of Florida and
Hawaii and First Tier Areas in all other states:

Newly Acquired or Constructed Property
Combined:

—

NOT COVERED

All Coverages

$5,000,000

Ordinance or Law:
o

Undamaged Portion of Building:

o

Demolition Cost, and Increased Cost of Construction:

o

Business Interruption, Extra Expense, or Rental Value:

Pollution Cleanup and Removal

—

Annual Aggregate:

PreseNation of Property
aa.

Professional Fees:

bb.

Property in

CC.

Property Off Premises
Exhibits:

INCLUDED
$30,000,000

$5,000,000
$500,000

INCLUDED
INCLUDED

Course of Construction
—

—

Soft Costs:

Including Fairs, Trade Shows and

$1,000,000
$5,000,000

dd.

Radioactive Contamination:

$1 ,000,000

ee.

Rental Value:

INCLUDED

Research and Development Expenses:

$1 ,000,000

99-

Royalties:

hh.

Service Interruption:

$500,000

o

Property:

o

Time Element:

$5,000,000

o

Per Occurrence:

$2,500,000

o

Per Conveyance:

$2,500,000

$10,000,000

Transit:

ii-

kk.

Trees, Shrubs, Plants and Land Improvements:
o

Per Occurrence

.

Per Tree, Shrub or Plant:

$1,000,000

Unintentional Errors and Omissions:

(3300709A (10-08)
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ll.

Unscheduled Locations

mm.

Valuable Papers and Records:

$5,000,000

nn.

Emergency Evacuation Expense:

$1,000,000

oo.

Laboratory Animals - Subject to $2,500 Per Item:

pp.

100 Years Zone Flood per School Occurrence/Aggregate:

$10,000,000

qq.

500 Years Zone Flood per School Occurrence/Aggregate:

$25,000,000

—

All Coverages Combined:

$5,000,000

$100,000

TIME LIMITS
a.

Business Interruption Period of Indemnity:

b.

Denial of Access by Civil Authority/ Ingress

c.

Extended Period of Indemnity:

d.

Newly Acquired or Constructed Property:

e.

Ordinary Payroll Included in Determination of Gross Earnings:

f.

Service Interruption Qualifying Period:

Unlimited
—

Egress:

Ninety (90) Days

Three Hundred And Sixty Five (365) Days
One Hundred And Eighty (180) Days

Three Hundred And Sixty Five (365) Days

Twenty Four (24) Hours

DEDUCTIBLES
All claims for loss, damage or expense covered under this policy and arising out of or resulting from any one
Occurrence shall be adjusted as one claim. Except as provided below, from the amount of each such adjusted
loss the sum of $25,000 shall be deducted before the Company shall be liable for any loss, damage or expense
covered.

Except as provided below, in the event of any one Occurrence where two or more deductibles apply, the total to
be deducted shall not exceed the largest deductible applicable.
When this policy insures more than one Location, the deductible will apply against the total loss or damage
covered by this Policy in an Occurrence. However, a deductible that applies on a per Location basis, will apply
separately to each Location where the physical loss or damage occurred regardless of the number of Locations
involved in the Occurrence.
If two or more deductibles apply on a per Location basis in an Occurrence, the largest deductible
applying to
each Location will be applied separately to each such Location.

If two or more minimum deductibles per Occurrence apply to loss or damage due to Named Storm or Earth
Movement, only the largest minimum deductible wi|| be applied.
If separate physical damage and Time Element loss deductibles are shown, then the deductibles shall apply
separately.

a.

(1)

As respects loss or damage due to Flood occurring at all Locations except as may be further
provided below, the deductible shall be $50,000 per Occurrence.

(2)

As respects loss or damage due to Flood occurring anywhere within the policy territory at
Locations wholly or partially situated in those areas designated as 100 Year (1% annual
chance of flooding) floodplains by the Federal Emergency Management Agency or other
governmental authority, the deductible for Flood shall be the sum of:
o

$500,000 for physical damage to covered real property;

o

$500,000 for physical damage to covered personal property while at an insured
location; and

o

INCLUDED for Time Element;

for each Location damaged.

G300709A (10-08)
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As respects loss or damage due to Flood occurring anywhere within the policy territory at
Locations outside of 100 Year (1% annual chance of flooding) floodplains, but wholly or partially
situated in those areas designated as 500 Year (0.2% annual chance of flooding) floodplains by
the Federal Emergency Management Agency or other governmental authority or areas where the
flood hazard has not been determined by the Federal Emergency Management Agency or other
governmental authority, the deductible for Flood shall be the sum of:
o

o

$50,000 for physical damage to covered real property;
INCLUDED for physical damage to covered personal property while at an insured
location; and

o

INCLUDED for Time Element;

for each Location damaged.
However, this deductible shall not apply to ensuing loss by fire or explosion.
b.

(1)

As respects loss

(2)

As respects loss or damage due to Earth Movement at Locations

or damage due to Earth Movement occurring at all Locations except as may
be further provided below, the deductible shall be $50,000 per Occurrence.
in the states of California,

Hawaii and Alaska, and Puerto Rico, the deductible shall be the sum of:

o

NOT COVERED for physical damage per Location, and

o

NOT COVERED for Time Element per Location.

Subject to a minimum of NOT COVERED
(3)

o

NOT COVERED for physical damage per Location, and

o

NOT COVERED for Time Element per Location.

d.

in

o

NOT COVERED for physical damage per Location, and

o

NOT COVERED for Time Element per Location.
in

in

Critical New Madrid

in

Critical Pacific Northwest

any one Occurrence.

As respects loss or damage due to Earth Movement at Locations
Areas, the deductible shall be the sum of:

Subject to a minimum of NOT COVERED

c.

any one Occurrence.

As respects loss or damage due to Earth Movement at Locations
Areas the deductible shall be the sum of:

Subject to a minimum of NOT COVERED
(4)

in

any one Occurrence.

However, this deductible shall not apply to ensuing loss by fire, explosion or leakage from fire
protective systems or devices.
As respects loss or damage due to wind or hail (other than wind or hail associated with a
(1)
Named Storm) occurring at all Locations, except as may be further provided below, the
deductible shall be $25,000 per Occurrence.
As respects loss or damage due to wind or hail associated with a Named Storm occurring at all
(1)
Locations, except as may be further provided below, the deductible shall be $25,000 per

Occurrence.

(2)

As respects loss

or damage due to wind or hail associated with a Named Storm at Locations in
Puerto Rico or the U.S. Virgin Islands, the deductible shall be the sum of:

o

NOT COVERED for physical damage per Location, and

a

NOT COVERED for Time Element loss per Location.

Subject to a minimum of NOT COVERED

G300709A
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As respects loss or damage due to wind or hail associated with a Named Storm at Locations in
the states of Florida and Hawaii, and in First Tier Areas in all other states, the deductible shall
be the sum of:
o

NOT COVERED for physical damage per Location, and

o

NOT COVERED for Time Element loss per Location.

Subject to a minimum of NOT COVERED in any one Occurrence.
e.

f.

As respects loss or damage under the additional coverage TRANSIT the deductible shall be $25,000.
As respects loss or damage under the additional coverage Equipment Breakdown the deductible shall
be:

Physical Damage:

$25,000

Time Element:

included with Physical Damage Deductible

Spoilage:

Included with Physical Damage Deductible

g.

Gill Center Renovation Project:

h.

Per School Per Occurrence:

$10,000

SEE ENDORSEMENT

Application of Earth Movement and Named Storm Percentage Deductibles:
In the event of a claim for physical damage loss, the Company shall not be liable unless the
Insured sustains a loss greater than the applicable percentage of the property value including foundations
(replacement cost or actual cash value based on Section IV. 12. VALUATION of this form), at each Location
where the physical damage occurred, and then only for its share of that greater amount in excess of the

Physical Damage:

applicable percentage.

Time Element: In the event of a claim for Time Element loss, the Company shall not be liable unless the Insured
sustains a loss greater than the applicable percentage of the full annual Time Element value which would have
been earned in the twelve (12) month period following the loss by use of the facilities at each Location where the
physical damage occurred, and then only for its share of that greater amount in excess of the applicable
percentage.
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COVERAGE
Except as hereafter excluded and subject to the LIMITS OF LIABILITY in Section l.4. and all other policy provisions, this
policy insures against risks of direct physical loss of or damage to property and/or interests described herein at covered
Locations. Unless otherwise indicated, all items contained herein are part of and not in addition to the POLICY LIMIT
shown in Section l.4.

A.
1.

PROPERTY
COVERED PROPERTY AND RELATED INTERESTS
a.

The interest of the Insured

in all real and personal property owned or used by the insured, or hereafter
erected, installed, or acquired, including while in course of building, erection, installation, and assembly,
and including interest in Improvements and Betterments.
In the event of loss or damage, the Company agrees to accept and consider the Insured as sole and
unconditional owner of Improvements and Betterments, notwithstanding any contracts or leases to the
contrary.

b.

The interest of the Insured

c.

Personal property of the lnsured's officers and employees while at Locations of the Insured, or within
one thousand (1,000) feet thereof.

in the real and personal property of others in the Insured's care, custody and
control, and the lnsured's liability imposed by law or assumed by contract for physical loss or damage to
such property.

For the purpose of coverage provided herein, personal property shall mean business personal property owned by
the Insured or by officers and employees of the Insured which is usual to the occupancy of the Insured, including
manuscripts, furniture, fixtures, equipment (including Electronic Data Processing Equipment) and supplies not
otherwise excluded under this policy. Such property is covered while at or within one thousand (1,000) feet of the
Locations insured by this policy.
2.

PROPERTY NOT COVERED
This policy does n_ot cover the following types of property or interests (unless otherwise provided for
elsewhere in this form or endorsed hereon):
a.

Money, deeds, accounts, bills, stamps, letters of credit, evidence of debt, notes, Securities;

b.

Standing timber, growing crops, trees, shrubs and plants, animals or livestock except stock for sale;

c.

Land (including water or any other substance in land, or water on land), land values, excavations, the
cost to replace land lost to Earth Movement or Flood;

d.

Personal property leased or rented to others for more than 180 days; or property sold by the Insured
under conditional sale, trust agreement, installment plan, or other deferred payment plan after such
property has been delivered to customers;

e.

Property in the course of transit, except as provided in Section II.C.34. TRANSIT;

Transmission and distribution lines of any type, owned, operated, controlled by or leased by the Insured,
beyond one thousand (1 ,000) feet of covered Locations;
g.

Satellites and spacecraft on the launch pad or after launch;

h.

Furs, jewelry, watches, precious stones and metals, gold, silver, including bullion and fine arts other than
as included in Section l.4. This exclusion does not apply to precious metals and stones used by the
Insured for industrial purposes;

i.

Watercraft, aircraft; railroad rolling stock, and motor vehicles licensed for highway use when not at the
lnsured's Locations;

G300709A (10-08)
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Underground mines, caves, caverns, tunnels and any property contained therein or any property
underground. This exclusion does not apply to footings and foundations of covered buildings or
machinery; underground pipes, flues, drains and tanks; or property in basements or cellars;

Off-shore property, drilling rigs, production rigs and platforms, including personal property thereon;
Bridges, dams, dikes, docks, bulkheads, reservoirs, retaining walls, pilings, piers and wharves, when loss
or damage is caused by water pressure, ice or impact of watercraft;
Contraband or any property in course of illegal transport or trade;
Property or interests more specifically covered under another policy, except as excess under the terms of
that policy.

B.
1.

TIME ELEMENT

BUSINESS INTERRUPTION (GROSS EARNINGS)
a.

This policy covers against loss resulting from necessary interruption of business caused by direct
physical loss of or damage to covered property, except Finished Stock, by the peril(s) insured against

and occurring during the term of this policy at covered Locations occupied by the Insured, subject to the
sublimit specified in Section l.4. of this policy.
In the event of such physical loss or damage the Company shall be liable for the actual loss sustained by
the Insured resulting directly from such interruption of business, but not exceeding the reduction in Gross
Earnings as set forth below less charges and expenses which do not necessarily continue during the
interruption of business, for only such length of time as would be required with the exercise of due
diligence and dispatch to rebuild, repair or replace such part of the property herein described as has been
damaged or destroyed, commencing with the date of such damage or destruction and not limited by the
date of expiration of this policy, but in no event to exceed the number of months specified in Section I.5.
TIME LIMITS if a Business InternJption Period of Indemnity limit is specified.

Determination of Gross Earnings:
(1)

Manufacturing Locations: Gross Earnings are the sum of:

(a)

Total net sales value of production;

(b)

Total net sales of Merchandise; and

Other earnings derived from operations of the business;
(c)
Less the cost of:

G300709A
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(d)

Raw Stock from which production is derived;

(e)

Supplies consisting of materials consumed directly in the conversion of such Raw Stock
into Finished Stock or in supplying the service(s) sold by the Insured;

(f)

Merchandise sold, including packaging materials therefore;

(g)

Service(s) purchased from outsiders (not employees of the Insured) for resale which do

(h)

Ordinary Payroll expense (the entire payroll expense for all employees of the insured,
except officers, executives, department managers and employees under contract)
beyond the number of days included in Section l.5. of this policy;

(i)

Depreciation Expense for any asset destroyed by perils insured hereunder; and

(j)

Other Discontinued Expenses meaning any other operating expenses discontinued as a
result of the direct physical loss or damage caused by peril(s) insured against.

not continue under contract;
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Mercantile & Non-Manufacturing Locations: Gross Earnings are the sum of:

(a)

Total net sales; and

(b)

Other earnings derived from operations of the business;

Less the cost of:

(c)

Merchandise sold, including packaging materials therefore;

(d)

Materials and supplies consumed directly in supplying the service(s) sold by the Insured;

(e)

Service(s) purchased from outsiders (not employees of the insured) for resale which do
not continue under contract; and

C.
1.

(f)

Depreciation Expense for any asset destroyed by perils insured hereunder;

(g)

Ordinary Payroll expense (the entire payroll expense for all employees of the insured,
except officers, executives, department managers and employees under contract)
beyond the number of days included in Section l.5. of this policy; and

(h)

Other Discontinued Expenses meaning any other operating expenses discontinued as a
result of the direct physical loss or damage caused by a peril insured against.

ADDITIONAL COVERAGES, COVERAGE EXTENSIONS AND LIMITATIONS

ACCOUNTS RECEIVABLE
This policy also covers subject to the sublimit specified

in

Section l.4. of this policy:

All sums due the Insured from customers, which the Insured is unable to collect solely as the direct result
of direct physical loss or damage by peril(s) insured against to the I nsured’s records of accounts
receivable;

a.

Interest charges on any loan to offset impaired collections pending repayment of such sums made
uncollectible by such loss or damage;

Collection expense in excess of Normal collection cost and made necessary because of such loss or
damage;
Other expenses, when reasonably incurred by the Insured in reestablishing records of accounts
receivable following such loss or damage.
For the purpose of this insurance, credit card company charge Media shall be deemed to represent sums due the
Insured from customers, until such charge Media is delivered to the credit card company.

When there is proof that a loss of records of accounts receivable has occurred but the Insured cannot more
accurately establish the total amount of accounts receivable outstanding as of the date of such loss, such amount
shall be computed as follows:
e.

.

The monthly average of accounts receivable during the last available twelve (12) months, together with
collection expenses in excess of Normal collection costs during the last available twelve (12) months and
made necessary because of such loss or damage, and reasonable expenses incurred in reestablishing
records of accounts receivable following such loss or damage, shall be adjusted in accordance with the
percentage increase or decrease in the twelve (12) months from when last available average of monthly
gross revenues which may have occurred in the interim.

The monthly amount of accounts receivable thus established shall be further adjusted in accordance with
any demonstrable variance from the average for the particular month in which the loss occurred.
There shall be deducted from the total amount of accounts receivable, however established, the amount of such
accounts evidenced by records not lost or damaged, or otherwise established or collected by the Insured, and an
amount to allow for probable bad debts which would Normally have been uncollectible by the insured.
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ARSON and CRIME REWARD
in Section L4. of this policy for information that leads to an
arson or other criminal conviction in connection with a loss covered under this policy.

The Company will pay up to the sublimit specified

BRAND OR TRADEMARK REMOVAL
In case of covered physical damage to property bearing a brand or trademark of the Named Insured or which in
any way carries or implies the guarantee or the responsibility of the Named Insured, the salvage value of such
damaged property shall be determined after removal in the customary manner of all such brands or trademarks or
other identifying characteristics. The Company will pay up to the Brand or Trademark Removal sublimit specified
in Section l.4. of this policy for the reasonable costs incurred in the removal of such brands, trademarks or
identifying characteristics.

CONTINGENT BUSINESS INTERRUPTION (GROSS EARNINGS)
Subject to the sublimits for scheduled and unscheduled dependent properties specified in Section l.4. of this
policy, the policy is extended to pay for loss resulting from necessary interruption of business conducted at
Locations occupied by the Insured and covered in this policy, caused by direct physical loss or damage by
peri|(s) insured against to:
a.

any real or personal property of the type insured hereunder of direct suppliers or service providers which
wholly or partially prevents the delivery of materials, products or services (other than water,
communication or power supply) to the Insured or to others for the account of the Insured; or

b.

any real or personal property of the type insured hereunder of direct customers to whom the lnsured's
product(s) or services (other than water, communication or power supply) is provided, which wholly or
partially prevents the acceptance of said product(s) or services;

c.

any real or personal property of the type insured that is operated by others that the Insured depends
upon to attract customers. Coverage is limited to dependent property within 5 miles of the lnsured's
Location unless it is a Scheduled Dependent Property.

CONTRACT PENALTIES
This Company will pay contractual penalties incurred by the insured for its failure to timely deliver its products or
services to its customers according to the contract terms, but only when such failure results solely from covered
direct physical loss or damage to covered property, subject to the sublimit specified in Section l.4. of this policy.

DEBRIS REMOVAL
This policy also covers the reasonable and necessary costs and expenses the Insured incurs, due to physical
loss or damage from a peril covered under this policy, for removing from a covered Location, debris remaining
after such physical loss or damage to property of the type insured under this policy.
The maximum amount payable under this clause is the Debris Removal Sublimit specified

in

Section l.4. of this

policy.

This Coverage part does not apply to the increased cost of removal or disposal of covered property due to
Contaminants or Pollutants.
There shall be no liability for the expense of removing contaminated property not covered by this policy or the
Contaminants or Pollutants therein or thereon, whether or not the contamination results from an insured event.

DECONTAMINATION EXPENSE
Subject to the Decontamination Expense sublimit in Section l.4., if covered property is contaminated as a direct
result of physical damage caused by perils insured against, or if the damaged covered property Inherently
contains Contaminants or Pollutants, and there is in force at the time of such damage any law or ordinance
regulating contamination, including but not limited to pollution, then this policy covers, as a result of enforcement
of such law or ordinance, the increased cost of decontamination of the covered property and debris removal of
such property in a manner to satisfy the minimum requirements of such law or ordinance.
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If this policy includes Time Element coverage, the period of interruption for Time Element coverage is extended
to include the additional time as is necessary and reasonable, with the exercise of due diligence and dispatch, to
decontaminate covered property in a manner to satisfy the minimum conditions of the aforementioned law or
ordinance. Any increase in Time Element loss shall also be included in the Decontamination Expense sublimit.

There is no liability for expense or time required for removing contaminated property not insured under this policy
or the contaminant therein or thereon, whether or not the contamination results from an insured Occurrence.

This coverage part does not apply to RADIOACTIVE CONTAMINATION.

DEFENSE COSTS
Subject to the sublimit in Section I.4. this policy covers the cost to defend any suit against the Insured alleging
physical loss or damage as insured against, to real or personal property of others in the care, custody control of
the Insured to the extent of the lnsured's Liability therefore, even if such suit is groundless, false or fraudulent; but
the Company may, without prejudice, make such investigation, negotiation or settlement of any such claim or suit
as they deem expedient.

DEFERRED PAYMENTS
Subject to the Deferred Payments sublimit in Section l.4. the Company will reimburse the Insured for payments
the Insured is unable to collect due to direct physical loss or damage within Territorial Limits to Merchandise or
Finished Stock sold by the insured on an installment or other deferred payment basis after it has been accepted
by the lnsured’s customer(s). In no event shall this Company pay more than the lnsured’s financial interest in
such property,
10.

DENIAL OF ACCESS BY CIVIL AUTHORITY AND INGRESS-EGRESS
This policy is extended to cover for up to the time limit specified
shown in Section I.4. of this policy, the actual loss sustained:

in

Section l.5. but not exceeding the sublimit

a.

during the period of time while access to the lnsured’s Location is prohibited by order of civil authority,
but only when such order is given as a direct result of physical loss or damage to property of the type
insured from a peril insured against occurring at or in the immediate vicinity of said Location; or

b.

during the period of time when as a direct result of physical loss or damage to property of the type
insured from a peril insured against, ingress to or egress from the lnsured’s Location is thereby

physically prevented.
11.

ELECTRONIC DATA PROCESSING
This policy also covers:
a.

Electronic Data Processing Equipment for loss caused by

or resulting from these additional perils:

(1)

Artificially generated electrical current, including arcing that disturbs electrical devices,
appliances, or wires; or

(2)

Mechanical breakdown and machinery breakdown, including malfunction or component failure;

all subject to the Limits specified in Section I.4. of this policy.

b.

Electronic Media and Records: for the cost of research to replace

or restore the information lost due to
perils insured, subject to the sublimit specified in Section l.4. of this policy.

The Company will not pay for loss or damage due to accidental erasure of information on Electronic
Media and Records in the absence of physical damage to the Electronic Media and Records.
c.

Comguter Virus: This Company will also pay for the expense incurred by the Insured to extract
Computer Viruses that become known to the Insured during the policy period even though no direct loss

or damage has occurred, subject to the sublimit specified in Section l.4. of this policy.

The Insured must report such Occurrence within one hundred-eighty (180) days of knowledge thereof for
payment to be made under this clause.
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Unauthorized Computer Access: With respect to the Insured’s information systems operations, subject
to the sublimit specified in Section L4. of this policy, coverage shall include:
(1)

Accidental, intentional or malicious distortion, corruption, manipulation, erasure or loss by
unauthorized persons of Media, Data, Application Software, System Software or Source
Code owned or operated on the lnsured’s Electronic Data Processing Equipment;

(2)

Theft of any covered property (other than by an employee of the insured) or willful acts causing
loss or damage to covered property by any person when such loss results from the unauthorized
use of the Insured’s Electronic Data Processing Equipment including Media, Dai,
Application Software, System Software or Source Code. This provision does not apply to
Money and Securities or any other property specifically excluded in this policy.

EXPEDITING EXPENSES
This Company will pay reasonable and necessary costs incurred by the insured to expedite repairs to covered
property following loss or damage covered under this policy. This includes payment of overtime wages and the
extra cost to use express or other rapid means of transportation, subject to the sublimit specified in Section l.4. of
this policy. However, coverage is not included hereunder for costs recoverable elsewhere in this policy or for the
permanent repair or replacement of damaged property.

13.

EXPENSES RELATED TO REDUCING LOSS
This policy covers such expenses as are necessarily incurred for the purpose of reducing a Time Element loss
(except expense incurred to extinguish a fire) and such expenses, in excess of Normal, as would necessarily be
incurred in replacing any Finished Stock used by the Insured to reduce loss. But in no event shall the aggregate
of such expenses exceed the amount by which the loss otherwise recoverable elsewhere in this policy is thereby
reduced.

14.

EXTENDED PERIOD OF INDEMNITY
a.

Business Interruption other than Rental Value:

This policy is extended to cover the loss of Gross Earnings sustained by the Insured resulting directly
from the interruption of business, as covered by this policy, for such additional length of time as would be
required with the exercise of due diligence and dispatch to restore the lnsured's business to the condition
that would have existed had no loss occurred, commencing with the later of the following dates:
(1)

the date on which the liability of the Company for loss under Section ll.B.1.a. would terminate if
this provision had not been added to this policy; or

(2)

the date on which the repair, replacement or rebuilding of damaged or destroyed covered
property is actually completed;

but in no event for more than the number of days indicated in Section l.5. of this policy.

b.

Rental Value:

This policy is extended to cover the loss of Rental Value sustained by the Insured resulting directly from
the untenantabllity of insured premises, as covered by this policy, for such additional length of time as
would be required with the exercise of due diligence and dispatch to restore tenant occupancy to the
condition that would have existed had no loss occurred, commencing with the later of the following dates:

RENTAL VALUE

(1)

the date on which the liability of the Company for loss under Section II.C.30.
would terminate if this provision had not been added to this policy; or

(2)

the date on which the repair, replacement or rebuilding of damaged or destroyed covered
property is actually completed;

but in no event for more than the number of days indicated in Section l.5. of this policy.

15.

EXTRA EXPENSE
The Company will pay for the reasonable and necessary extra expense, as hereinafter defined, incurred by the
Insured in order to continue as nearly as practicable the normal operation of the lnsured's business following
direct physical loss of or damage to covered property by perils(s) insured against.
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In the event of such physical loss or damage, the Company shall be liable for such reasonable and necessary
extra expense incurred for only such length of time as would be required with the exercise of due diligence and
dispatch to rebuild, repair or replace such part of the property as has been damaged, commencing with the date
of damage and not limited by the date of expiration of this policy, subject to the sublimit specified in Section l.4. of
this policy.

16.

FINE ARTS
This policy is extended to cover physical loss or damage from peril(s) insured against to fine arts in which the
Insured has an interest, subject to the sublimit specified in Section l.4. of this policy and the following:
Additional Exclusions - This extension does not insure against loss or damage caused by:
a.

any repairing, restoration or retouching process performed on any fine arts;

b.

breakage of statuary, art glass windows, glassware, bric-a-brac, marble,
porcelain and similar fragile property unless such breakage is caused by a peril insured under this policy.

For purposes of the coverage provided herein, fine arts means property that is rare or has historic or artistic value
including works of art, antiques, rare articles, etchings, pictures, statuary, marbles, bronzes, porcelains and
bric-a-brac.
17.

FIRE BRIGADE CHARGES AND EXTINGUISHING EXPENSES
This policy also covers fire brigade charges and other extinguishing expenses for which the Insured may be
assessed after a covered loss hereunder, subject to the sublimit specified in Section l.4. of this policy.

18.

FUNGI, WET ROT, DRY ROT AND MICROBES
a.

This policy covers loss or damage by Fungi, wet rot, dry rot and Microbes, when the Fungi, wet rot, dry
rot and Microbes are the result of covered physical loss, damage or destruction of property insured by

this policy, but only if;

b.

(1)

The Covered Cause of Loss from which the Fungi, wet rot, dry
damage resulted occurred during this policy period; and

(2)

All reasonable means were used to save and preserve the property from further damage at the
time of and after that Occurrence; and

(3)

The existence of the Fungi, wet rot, dry rot and Microbes loss or damage is reported as soon as
practicable, but no later than 180 days after the Occurrence of the Covered Cause of Loss from
which the Fungi, wet rot, dry rot and Microbes loss or damage resulted.

As used
(1)
(2)

(3)

c.

in this policy, the term

Fungi, wet

rot, dry rot and

rot and

Microbes loss or

Microbes loss or damage means:

Direct physical loss or damage to covered property caused by Fungi, wet rot, dry rot and
Microbes, including the cost of removal of the Fungi, wet rot, dry rot and Microbes;
The cost to tear out and replace any part of the building or other property as needed to gain
access to the Fungi, wet rot, dry rot and Microbes; and

The cost of testing performed after removal, repair, replacement or restoration of the damaged
property is completed, provided there is a reason to believe that Fungi, wet rot, dry rot and
Microbes, are present.

Coverage is subject to the Fungi, wet rot, dry rot and Microbes sublimit specified in Section l.4.
Regardless of the number of claims, this limit is the most the Company will pay for the total of all loss or
damage arising out of all Occurrences of Covered Causes of Loss which take place in a 12-month period
(starting with the beginning of the present annual policy period). With respect to a particular Occurrences
of loss which results in Fungi, wet rot, dry rot and Microbes, the Company will not pay more than the
Fungi, wet rot, dry rot and Microbes Sublimit, even if the Fungi, wet rot, dry rot and Microbes,
continues to be present or active, or recurs, in a later policy period.
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This coverage does not increase the applicable limit or sublimit of liability on any covered property, or
applicable sublimit of any Covered Cause of Loss. If a particular occurrence results in loss or damage by
Fungi, wet rot, dry rot and Microbes, and other loss or damage, the Company will not pay more, for the
total of all loss or damage, than the applicable Limit or Sublimit of Insurance on the affected covered
property.

If there is covered loss or damage to covered property, not caused by Fungi, wet rot, dry rot and Microbes, loss
payment will not be limited by the terms of this Coverage, except to the extent that Fungi, wet rot, dry rot and
Microbes, causes an increase in the loss. Any such increase in the loss will be subject to the terms of this
Limited Coverage.

19.

LEASEHOLD INTEREST
Subject to the sublimit specified in Section l.4. of this policy and all other policy provisions, this policy covers the
interest of the Insured as lessee at all leased real property.
in the event of loss hereunder shall be the actual loss sustained to the Leasehold Interest by the
Insured if caused by physical loss or damage of the type insured against by this policy to real property of the type
covered by this policy situated at Locations occupied by the Insured, as follows:

Recovery

a.

The actual rent which remains payable for the unexpired term of the lease if such property becomes
wholly untenable or unusable and the lease agreement requires continuation of the rent payment; or

b.

the proportion of rent which remains payable for the unexpired term of the lease if such property
becomes partially untenable or unusable and the lease agreement requires continuation of the rent
payment; or

c.

the Leasehold Interest for the first three (3) months following loss or damage and the Net Leasehold
Interest for the remaining unexpired term of the lease if the lease is canceled by the lessor pursuant to
the lease agreement or by the operation of law.

Exclusions: This Section does not insure against any loss or expense resulting from:

(1)

the suspension, lapse, or cancellation of any license; or

(2)

the Insured exercising an option to cancel the lease; or

(3)

any act or omission by the Insured which constitutes a default under the lease.

Additional Condition: It is a condition of this Section that the Insured shall use any suitable property or service
owned or controlled by the Insured or obtainable from another source to reduce the amount of loss hereunder.

20.

LOSS ADJUSTMENT EXPENSE

21.

This insurance applies to the reasonable expenses incurred by the Insured in preparing claim data when required
by the Company, subject to the sublimit in Section |.4. This includes the cost of taking inventories, obtaining
appraisals and preparing other documentation to show the extent of loss. The Company will not pay for any
expenses incurred, directed, or billed by or payable to attorneys, public adjusters, insurance brokers or agents or
their associates or subsidiaries, or any costs as provided in Section lV. LOSS CONDITIONS 1. APPRAISAL.
MACHINERY/PAIR AND SET
In case of physical loss or damage caused by pen'|(s) insured against in this policy to any part of a machine or
unit (consisting of two or more parts when complete either for sale or use), the liability of the Company shall be
limited to the value of the part or parts lost or damaged or, at the Insured's option, to the cost and expense of
replacing or duplicating the lost or damaged part or parts or of repairing the machine or unit.
In case of loss to any part of a pair or set, the Company may repair or replace such part to restore the pair to its
value before the loss, or pay the difference between the value of the pair or set before and after the loss. In no
event shall such loss or damage be construed to mean total loss of the pair or set.

22.

NEWLY ACQUIRED or CONSTRUCTED PROPERTY
This policy covers newly acquired property of the Insured at any Location within the territorial limit of the policy
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that is not listed on the schedule of Locations and values on file with the Company; and new buildings
constructed at any location; subject to the Newly Acquired or Constructed Property sublimit specified in Section
l.4. of this policy and the following conditions:
a.

The lnsured's interest is not covered under any other policy;

b.

The insured shall report newly acquired property or the beginning of construction of new buildings to this
Company within the Newly Acquired or Constructed Property Time Limit specified in Section l.5.,
otherwise coverage under this policy shall cease except to the extent of any sublimit stated elsewhere for
Unscheduled Locations; and

c.

Additional premium shall be payable from the date of acquisition or beginning of construction thereof.

If this policy includes Time Element coverage, any Time Element loss resulting from covered physical loss or
damage at a newly acquired Location, or newly constructed building shall also be included in the Newly Acquired
or Constructed Property sublimit.

This coverage excludes loss or damage directly or indirectly caused by or resulting from Earth Movement or
Flood.
23.

ORDINANCE OR LAW, DEMOLITION COST, AND INCREASED COST OF CONSTRUCTION
the event of physical loss or damage covered hereunder that causes the enforcement of any law or ordinance
effect at the time of loss regulating the construction, repair or use of the damaged building(s), this Company
shall be liable for:
In
in

a.

The value of the undamaged portion of the damaged building(s) that must be demolished;

b.

The cost of demolishing the undamaged portion of the damaged building(s) that must be demolished
because of such law or ordinance, including the cost of clearing the site;

c.

The increased cost of repair or reconstruction of the damaged and undamaged portion of the damaged
building(s) on the same site or another site, but limited to the costs that would have been incurred in
order to comply with the minimum requirements of such law or ordinance regulating the repair or
reconstruction of the damaged building(s) on the same site; and

d.

The increased loss or costs for business interruption, extra expense or rental value arising out of the
additional time required to comply with said law or ordinance.

The Company shall not be liable for any costs attributable to any ordinance or law that the lnsured was required
to, but failed to, comply with before the loss.

The Company shall not be liable under 23.c. or 23.d. of this clause for any loss unless the damaged building is
actually repaired, rebuilt or replaced with property of the same size and occupancy on the same site or at another
site as soon as reasonably possible.
This coverage does not increase the applicable limit or sublimit of any Cause of Loss. For example, if Earth
Movement or Flood are the cause of the physical loss or damage which results in the enforcement of an
ordinance or law regulating the construction, repair or use of a damaged building, the most the Company will pay
for all loss or damage including this coverage, is the Earth Movement or Flood sublimit in Section l.4.

The Company will not pay under this coverage for loss due to the enforcement of any ordinance or law which

requires an Insured or others to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize, or in any

way respond to or assess the affects of Contaminants or Pollutants.

In no event will the Company pay more under this coverage than the Ordinance or Law sublimits specified
Section l.4. of this policy.

24.

in

POLLUTION CLEAN UP AND REMOVAL
The Company will pay the lnsured’s expense to extract Contaminants or Pollutants from land or water at
insured Locations if the presence of the Contaminants or Pollutants is caused by or results from a covered
peril that occurs during the policy period, subject to the Annual Aggregate sublimit specified in Section l.4. of this
policy.
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Costs to test for, monitor or assess the existence, concentration or effects of Contaminants or Pollutants are
not covered, but the Company will pay for testing which is performed in the course of extracting the
Contaminants or Pollutants from land or water, subject to the Pollution Cleanup and Removal sublimit specified
in Section l.4. of this policy
The expenses will be paid only if they are reported to the Company within one
date on which the loss or damage at insured Locations occurs.
25.

hundred—

eighty (180) days of the

PRESERVATION OF PROPERTY
If it is necessary to move covered property from an insured Location to preserve it from direct physical loss or
damage by perii(s) insured against the Company will pay for any direct physical loss or damage to that property:

26.

a.

While

b.

Only if the loss or damage occurs within 60 days after the property is first moved.

it is

being moved or while temporarily stored at another location; and

PROFESSIONAL FEES
This policy is extended to cover the fees of architects, surveyors, consulting engineers and fees of other
professionals necessarily incurred in the work of repairing or rebuilding the property following a loss subject to the
sublimit specified in Section l.4. of this policy. Such fees do not include those incurred by the Insured in the
preparation of any claim.

27.

PROPERTY

IN

THE COURSE OF CONSTRUCTION

—-

SOFT COSTS

This policy includes, subject to the Property In the Course of Construction — Soft Costs sublimit specified in
Section l.4. of this policy, Soft Cost expenses incurred due to physical loss or damage from peri|(s) insured
against for that property described in II.A.1. which is in the course of construction, installation, erection, start-up,
commissioning, reconstruction, repairs, alteration, or renovation and the like at Locations insured hereunder.
Soft Cost expenses include the following reasonable and necessary expenses which are over and above those
which would have normally been incurred had no loss occurred:
Additional interest expense;

General overhead-developer expenses and additional real estate taxes;

Legal or professional fees;
Extra marketing expenses and advertising fees;
Debt service payments and insurance premiums;

Refinancing charges and bond interest.
28.

PROPERTY OFF PREMISES
This policy is extended to cover property that is temporarily at a location the Insured does not own, lease or
operate, including property in the care, custody or control of a salesperson; or at any fair, exhibition or trade
show.

This extension does not apply to property

in

the due course of transit.

This coverage is subject to the sublimit specified
29.

in

Section l.4. of this policy.

RADIOACTIVE CONTAMINATION
This policy covers loss or damage caused by sudden and accidental radioactive contamination, including
resultant radiation damage, to the property covered hereunder, provided that such radioactive contamination
arises out of material originating at the Insured Locations, and provided, at the time of such loss, there is neither
a nuclear reactor capable of sustaining nuclear fission in a self supporting chain reaction, nor any new or used
nuclear fuel which is intended for or which has been used in such a nuclear reactor, at the Insured’s Locations.
in Section l.4. of this policy.

This coverage is subject to the sublimit specified
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RENTAL VALUE
Subject to the sublimit specified in Section l.4. of this policy, recovery in the event of loss hereunder shall be the
actual loss sustained by the Insured resulting directly from necessary untenantability of insured premises, caused
by direct physical loss or damage from peril(s) insured against , but not exceeding the reduction in rental value
less charges and expenses which do not necessarily continue during the period of untenantability for only such
length of time as would be required, with the exercise of due diligence and dispatch to rebuild, repair or replace
such part of the property insured herein as has been damaged, commencing with the date of such damage and
not limited by the date of expiration of this policy.
For purposes of this policy, rental value is defined as the sum of:

The total anticipated gross rental income from tenant occupancy of the covered property, and
a.

the amount of all charges which are the legal obligation of the tenant(s) and which would otherwise be
obligations of the Insured, and

b.

the fair rental value of any portion of the said property which is occupied by the insured.

In determining the rental value, due consideration shall be given to the rental experience before the date of the
damage and the probable experience thereafter had no loss occurred.

As respects rental value coverage, this policy also covers such expenses as are necessarily incurred for the

purpose of reducing loss, but in no event shall the aggregate of such expenses exceed the amount by which the
loss otherwise payable under this policy is thereby reduced.

31.

RESEARCH AND DEVELOPMENT EXPENSES
the event of direct physical loss or damage by peril(s) insured against to covered property which results in an
interruption of research and development activities, which in themselves would not have produced income during
the period of restoration, this policy shall cover the actual loss sustained of the continuing fixed charges and
expenses, including ordinary payroll directly attributable to such research and development activities, subject to
the sublimit specified in Section I.4. of this policy.
In

32.

ROYALTIES
This policy is extended to cover the actual loss of royalties, commissions or similar fees the Insured sustains
resulting from direct physical loss or damage to property of another not insured under this policy with whom the
Insured has a royalty, licensing or commission agreement if that loss or damage is caused by a covered peril.
The most the Company will pay under this coverage is the sublimit specified in Section l.4. of this policy.

33.

SERVICE INTERRUPTION
This policy is extended to provide coverage when any direct physical loss or damage to unowned property
described in paragraphs a. or b. below is caused directly by peril(s) insured against, (including covered
Equipment Breakdown if applicable) and which, without the intervention of any other independent cause, results
in a sequence of events which cause direct physical loss or damage to covered property at a covered Location,
including loss caused by a change in temperature or humidity, and/or Time Element loss, as provided by this
policy.

a.

Property, not otherwise excluded, at covered Locations and within one thousand (1,000) feet thereof that
is used by the Insured for: air conditioning; communications; cooling; heating; humidifying; lighting;
refrigeration; or generation and/or conversion of power. This includes all associated transmission and
distribution lines while on covered Locations and within one thousand (1,000) feet thereof.

b.

Property, not otherwise excluded, beyond one thousand (1,000) feet from covered Locations that
provides the Insured services of: communications; electricity; fuel; gas; refrigeration; sewer; steam; or
water to covered Locations. This includes generating equipment, switching stations, substations,
transformers, pumping and storage facilities, but excludes any associated transmission and distribution
lines beyond the physical boundaries of the service providing facility.

(1)
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Coverage for any Time Element loss, as provided by this policy, for this coverage applies only if
any of the above mentioned services are continuously affected, as described above, for more
than the number of hours specified in Section l.5. Service Interruption Qualifying Period.
In the event that the qualifying period has been satisfied, the Company shall then be liable for the
amount of the Time Element loss until the resumption of Normal operations, in excess of the
applicable deductible for the covered peril causing such physical loss or damage to such
unowned property.

Liability under 33.b. is subject to the Service Interruption sublimits specified in Section l.4. of this policy.
34.

TRANSIT
This policy is extended to cover the property insured while in due course of transit within the Territorial Limits of
the policy from the time the property leaves the location at the initial point of shipment and continuously
thereafter, until delivered at the final destination. Coverage shall include general average or salvage charges on
shipments covered while waterborne.

This extension of coverage also insures against physical loss or damage:
a.

Occasioned by the acceptance by the Insured, Insured’s agent, customer or consignee or others of
fraudulent bills of lading, shipping or messenger receipts;

b.

Occasioned by fraud or deceit, perpetrated by any person(s) who may represent themselves to be the
proper party or parties to receive the property for shipment or to accept it for delivery.
However, this coverage shall not apply to any fraud or deceit by an employee of the Insured, whether
acting alone or in collusion with others.

This coverage does not apply to:
(1)

Export shipments, which have been laden on board export conveyance or have come under the
protection of marine insurance, whichever first occurs;

(2)

Import shipments until fully discharged from import conveyance or until marine insurance has
ceased to cover, whichever last occurs;

(3)

Shipments while waterborne except while on ferries or barges on inland waterways within
territorial limits of the policy;

(4)

Property of others, including the lnsured’s legal liability therefore, hauled on vehicles owned,
leased or operated by the Insured when acting as a common or contract carrier.

(5)

Household goods of employees.

Coverage is subject to Transit the sublimits shown in Section l.4.
35.

TREES, SHRUBS, PLANTS AND LAND IMPROVEMENTS
This policy is extended to cover physical loss or damage to trees, shrubs, plants (other than trees, shrubs or
plants grown or held for sale) and land improvements at covered Locations caused by peril(s) insured against
herein. The most the Company will pay under this coverage, per occurrence or per item, is the sublimit specified
in Section l.4. of this policy.

36.

UNINTENTIONAL ERRORS AND OMISSIONS
This insurance shall not be prejudiced by any unintentional or inadvertent error, omission, incorrect valuation or
incorrect description of the interest, risk or property, provided notice is given to the Company as soon as
practicable upon discovery of any such error, omission, incorrect valuation or incorrect description. The most the
Company will pay under this coverage is the sublimit specified in Section l.4. of this policy.

37.

UNSCHEDULED LOCATIONS
This policy is extended to cover property at unscheduled Locations which are Locations owned, leased,
operated or regularly used by the Insured that do not appear on any Schedule of Locations and values on file
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with the Company. The most the Company will pay for loss or damage at any one of these
sublimit specified in Section l.4. of this policy.

Locations is the

If this policy includes Time Element coverage, any Time Element loss
resulting from covered physical loss or
damage at an unscheduled Location shall also be included in the Unscheduled Locations sublimit in Section l.4.

of this policy.

This coverage excludes loss or damage directly or indirectly caused by or resulting from Earth Movement or
Flood.

VALUABLE PAPERS

&

RECORDS

This policy also covers the costs of research and other expenses to replace or restore the information on valuable
papers and records for which there are no duplicates. It also covers the amount in excess, if any, of valuation
provision IV.12. All coverage is subject to the sublimit specified in Section l.4. of this policy.
For the purposes of the coverage provided herein, valuable papers and records means: written, printed, or
othenivise inscribed documents and records, including books, manuscripts, maps, drawings, film, and other
photographically produced records such as slides and microfilms, legal and financial agreements such as deeds,
mortgages and leases, but does not mean Money or Securities nor does it mean Media, D_a_t_a, Application
Software, System Software or Source Code.
D.
1

EXCLUSIONS
Group 1. Exclusions

Unless otherwise provided for and limited in Section l.4., this Policy excludes loss or damage directly or
indirectly caused by or resulting from any of the following regardless of (a) the cause of the excluded
event; or (b) other causes of the loss; or (c) any other causes or events, whether or not insured under
this Policy, which may have contributed concurrently or in any sequence with the excluded event to
produce the loss; or (d) whether the event occurred suddenly or gradually, involved isolated or
widespread damage, arose from natural or external forces, or occurred as a result of any combination of
any of the following:
a.

Nuclear Hazard
Nuclear reaction or nuclear radiation, or radioactive contamination from any cause, all whether controlled
or uncontrolled, and whether such loss be direct or indirect, proximate or remote or in whole or in part
caused by, contributed to or aggravated by the peril(s) insured against in this policy. However, ensuing
loss from fire will be covered.

This exclusion does not apply to physical loss or damage caused by sudden and accidental radioactive
contamination, including resultant radiation damage, from materials used or stored or from processes

conducted on the insured premises, provided that, at the time of such loss or damage, there is neither a
nuclear reactor nor any new or used nuclear fuel on the insured premises.
b.

War and Military Action
War, invasion, act of foreign enemy, hostilities or warlike operations (whether war be declared or not),
civil war;

Mutiny, civil commotion assuming the proportions of or amounting to a popular uprising, military uprising,
insurrection, rebellion, revolution, military or usurped power, martial law or state of siege or any of the
events or causes which determine the proclamation or maintenance of martial law or state of siege;

Seizure or destruction under quarantine or customs regulation, commandeering, confiscation,
expropriation, nationalization, or destruction by order of any government (de jure or de facto) or public
authority, except destruction by order of public authority to prevent spread of fire or explosion.
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Terrorism

For the purposes of this policy, Terrorism shall mean the use or threat of force or violence against
persons or property, or commission of an act dangerous to human life or property, or commission of an
act that interferes with or disrupts an electronic or communication system, undertaken by any person or
group, whether or not acting on behalf of or in connection with any organization, government, power,
authority or military force, when one or more of the following apply:

The effect is to intimidate or coerce a government or business, or to disrupt any segment of the economy;
The effect is to cause any alarm, fright, fear or danger, or apprehension of public safety; or
The apparent or logically implied intent is to further political, ideological, religious or cultural objectives, or
to express support for (or opposition to) a philosophy, ideology, religion or culture.

Earth Movement,
unless otherwise endorsed hereon or limited in Section l.4. of this policy. However, ensuing loss by fire,
explosion or leakage from fire protective systems or devices will be covered.

Flood,
unless otherwise endorsed hereon or limited in Section l.4. of this policy. However, ensuing loss by fire or
explosion will be covered.

Computer Virus
Contaminants or Pollutants
The release, discharge, or dispersal of toxic or hazardous substances, Contaminants or Pollutants, all
whether direct or indirect, proximate or remote or in whole or in part caused by, contributed to or
aggravated by any physical loss or damage covered by this policy; unless the contamination is itself
caused by covered physical loss or damage of property insured by this Policy for the following Causes of
Loss:
Fire; lightning; explosion; wind or hail; smoke; direct impact of vehicle, aircraft or vessel; strike,

riot or civil commotion; vandalism or malicious mischief; Equipment Breakdown; leakage or

accidental discharge of fire protection equipment; collapse; falling objects; weight of snow, ice or
sleet; theft; sudden and accidental discharge, leakage, backup, or overflow of liquids or molten
material from confinement within piping, plumbing systems, tanks, equipment or other
containment located at the insured location;

This policy does not insure against any loss, damages, costs or expenses incurred as the result of any
government or regulatory directive or request that the Insured or anyone acting under the lnsured’s
direction or control test for, monitor, clean up, remove, contain, treat, detoxify or neutralize any toxic
hazardous substances, Contaminants or Pollutants.

Fungi, Wet Rot, Dry Rot and Microbes,
The presence, growth, proliferation, spread or any activity of Fungi, wet
(1)

rot, dry rot or Microbes,
all whether direct or indirect, proximate or remote or in whole or in part caused by, contributed to
or aggravated by any physical damage insured by this policy;

(2)

Any government or regulatory directive or request that the Insured or anyone acting under the
lnsured’s direction or control test for, monitor, clean up, remove, contain, treat, detoxify or
neutralize any Fungi, wet rot, dry rot or Microbes.

Unexplained loss, mysterious disappearance, or loss or shortage disclosed upon taking inventory;
Any willful or dishonest act or omission of the Insured or any associate, proprietor, partner, director,
trustee, elected officer or employee, or agent of the Insured except a bailee or common carrier. This
exclusion applies to Theft by the lnsured’s employees, but not to acts of destruction by such employees;
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Losses which are eligible for coverage under any govemment or national program or scheme to the
extent of recoverability there under (conditions of payment and or delays in payment shall not abrogate
this exclusion). This policy shall apply as excess of any amounts recoverable under such programs or
schemes subject to the terms, conditions and limitations of this policy.
Loss, damage, cost or expense of whatsoever nature directly or indirectly caused by, resulting from or in
connection with the actual or threatened malicious use of pathogenic or poisonous biological or chemical
materials regardless of any other cause or event contributing concurrently or in any other sequence
thereto.

Costs, expenses, fines or penalties incurred or sustained by or imposed on the Insured at the order of
any government agency, court or other authority arising from any cause whatsoever.
In any action, suit or other proceeding where the Company alleges that by reason of the above provisions
any loss or damage is not covered by this insurance, the burden of proving that such loss or damage is
covered shall be upon the Insured.

2.

Group 2. Exclusions

Unless otherwise provided for and limited in Section l.4., this policy does not insure against physical loss
or damage caused by or resulting from the following; however, if physical loss or damage from a peril(s)
insured against herein ensues, then this policy shall cover only for such ensuing loss or damage:
a.

Errors or defects in design, construction or specification, errors in processing or manufacture, faulty
workmanship or faulty materials;

Electrical injury or disturbance to electrical appliances, devices or wiring caused by electrical currents
artificially generated;
Mechanical or machinery breakdown;

Explosion, rupture, or bursting of fired or unfired pressure vessels or pipes, steam boilers, steam pipes,
steam turbines, steam engines or flywheels owned or operated by the insured;

Damage sustained to goods while they are actually being processed, manufactured, tested or otherwise
worked on;
Enforcement of any ordinance or law regulating the construction, repair, use or demolition of any property
insured hereunder, or which necessitates demolition of undamaged portions of property covered herein;

Settling, bulging, cracking, shrinking or expansion of foundations, walls, roofs, ceilings, floors, walkways,
patios, roadways and other paved surfaces;

Delay, loss of market, loss of use or any other consequential or remote loss, unless coverage is provided
by this policy, and then such loss is covered only to the extent provided herein;
Gradual deterioration; depletion; inherent vice; insects, birds, rodents, or other animals, including nesting
0r infestation, or discharge or release of waste products or secretions; ordinary wear and tear; latent
defect; decay, smog, shrinkage, evaporation, condensation, contamination, corrosion, erosion, rust,
marring or scratching; loss of weight, change in flavor, color, texture or finish unless such loss or damage
is caused directly by physical damage not othenNise excluded;

Dampness or dryness of atmosphere, extremes of temperature, changes of temperature or humidity, all
whether atmospheric or not;
Product Contamination and Recall

Loss or damage caused by or resulting from adulteration or contamination to raw stock, stock in process
or finished stock or products in the stream of commerce which causes the stock or products to become
diminished in value or use, including but not limited to diminished value or use due to change in color,
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finish, flavor, size or texture. This exclusion applies unless the adulteration or contamination is itself
caused by covered physical loss or damage of property insured by this policy for the following causes of
loss:

Fire; lightning; explosion; wind or hail; smoke; direct impact of vehicle, aircraft or vessel; strike,
riot or civil commotion; vandalism or malicious mischief; Equipment Breakdown; leakage or
accidental discharge of fire protection equipment; collapse; falling objects; weight of snow, ice or
sleet; theft; sudden and accidental discharge, leakage, backup, or overflow of liquids or molten
material from confinement within piping, plumbing systems, tanks, equipment or other
containment located at the insured Location;
Further, this policy does not insure against any loss, damages, costs or expenses incurred by the Insured
or by others for loss of use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or
disposal of the lnsured’s products or the lnsured’s direct or indirect customers or suppliers if such product
or any portion of it is withdrawn or recalled from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy, contamination or dangerous condition.
l.

3.

Loss or damage to the interior portion of buildings under construction or renovation from rain, sleet or
snow, whether or not driven by wind, when the installation of the roof, walls and windows of such
buildings has not been completed.

Time Element Exclusions
In

addition to the Group 1. and Group 2. exclusions, the following exclusions apply to Time Element coverages;

a.

Any loss during a period during which business would not or could not have been conducted for any
reason other than physical damage of the type insured against herein;

b.

Any increase in loss due to interference at the insured Locations by strikers or other persons charged
with rebuilding, repairing or replacing the property, or with the resumption or continuation of business;

c.

Any increase in loss due to the suspension, lapse or cancellation of any lease, license, contract or order,
except as provided by Section ll.C.14. EXTENDED PERIOD OF INDEMNITY;

cl.

Any loss resulting from damage to, expense associated with, or cost to remanufacture or recall any

Finished Stock;

e.

Time Element loss arising from property in transit away from Locations insured by this policy.

GENERAL CON DITIONS
1.

ABANDONMENT
There can be no abandonment to the Company of any property.

2.

ACCESS TO BOOKS AND RECORDS
lt is agreed that the Company, or its authorized representatives, shall at all reasonable times, have access to and
the right to review the books and records of the Insured for the purposes of conducting an audit or determining
any facts relating to this insurance or a claim. With regard to any such review or access, the Insured shall
provide, at the lnsured’s expense, adequate private working area and facilities and staff, adequate copying and
telephone facilities.

3.

ASSIGNMENT OF THE POLICY
This policy may be assigned or transferred only with the prior written consent of the Company.

4.

CANCELLATION
This policy may be canceled at any time at the request of the Insured by mailing or delivering advance written
notice of cancellation to the Company. If canceled at the lnsured's request, the Company shall retain or collect
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the customary short rates for the time the policy has been in force. This policy may be canceled by the Company
by mailing to the Insured written notice stating that not less than sixty (60) days after the mailing date such
cancellation shall be effective. Upon cancellation by the Company, the Company shall return any pro-rata
unearned premium to the Insured. Notwithstanding the above, this policy may be canceled by the Company for
non-payment of premium by giving ten (10) days written notice of such cancellation.

The mailing of notice as aforesaid shall be sufficient proof of notice and the effective date and hour of cancellation
stated in the notice shall become the end of the policy period. Delivery of such written notice either by the Insured
or by the Company shall be equivalent to mailing.

CERTIFICATES OF INSURANCE
Any certificate of insurance issued in conjunction with this policy shall be issued solely as a matter of convenience
or information for the addressee(s) or holder(s) of said certificate of insurance, except where any Additional
lnsured(s) or Loss Payee(s) are named pursuant to the Special Provisions of said certificate of insurance. ln the
event any Additional lnsured(s) or Loss Payee(s) are so named, this policy shall be deemed to have been
endorsed accordingly, subject to all other terms, conditions, and exclusions stated herein.
The listed broker of record may only issue Certificates of Insurance evidencing coverage afforded by this policy.

CONCEALMENT, MISREPRESENTATION OR FRAUD
This entire policy shall be void if, whether before or after a loss, the Insured has concealed or misrepresented any
material fact or circumstance concerning this insurance or the subject thereof, or the interest of the Insured
therein, or in any claim, or in the case of fraud, or false swearing by the Insured relating thereto.

CONFORMANCE WITH STATE STATUTES
The terms of this policy which are in conflict with the applicable statutes of the state wherein this policy is issued
are hereby amended to conform to such statutes, unless the statutes narrow or limit the coverage afforded by this
policy and do not bar a policy from providing broader coverage.

CONTRIBUTING INSURANCE
Permission is granted for the Insured to have other policies written upon the same plan, conditions and provisions
as those contained in this policy. This policy will contribute to the total of each loss otherwise payable herein that
percent resulting from the ratio that the limit of liability of this policy bears to the total limit of liability as provided
by all policies written upon the same plan, conditions and provisions as these contained in this policy.

CURRENCY
Unless othenNise specified, all amounts expressed herein are in the currency of the United States of America.
10.

DIVISIBLE CONTRACT CLAUSE
If this policy covers two (2) or more freestanding buildings, the breach of any condition of the policy in any one
(1)
or more of the buildings covered or containing covered property shall not prejudice the right to recover for loss
occurring in any building covered or containing covered property, where, at the time of loss, a breach of condition
does not exist.

11.

ECONOMIC AND TRADE SANCTIONS
In accordance with laws and regulations of the United States concerning economic and trade embargoes, this
policy is void ab initio (void from its inception) with respect to any term or condition of this policy that violates any
laws or regulations of the United States concerning economic and trade embargoes including, but not limited to
the following:

a.

Any insured, or any person or entity claiming the benefits of an insured, who is or becomes a Specially
Designated National or Blocked Person or who is otherwise subject to U.S. economic or trade sanctions;

b.

Any claim or "suit" that is brought in a Sanctioned Country or by a Sanctioned Country Government,
where any action in connection with such claim or suit is prohibited by U.S. economic or trade sanctions;
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c.

Any claim or "suit" that is brought by any Specially Designated National or Blocked Person or any person
or entity who is othen/vise subject to U.S. economic or trade sanctions;

d.

Property that is located in a Sanctioned Country or that is owned by, rented to or in the care, custody or
control of a Sanctioned Country Government, where any activities related to such property are prohibited
by U.S. economic or trade sanctions; or

e.

Property that is owned by, rented to or in the care, custody or control of a Specially Designated National
or Blocked Person, or any person or entity that is othenNise subject to U.S. economic or trade sanctions.

As used in this policy a Specially Designated National or Blocked Person is any person or entity that is on the list
of Specially Designated Nationals and Blocked Persons issued by the U.S. Treasury Department‘s Office of
Foreign Asset Control (O.F.A.C.) as it may be from time to time amended.

As used

this policy a Sanctioned Country is any country that is the subject of trade or economic embargoes
imposed by the laws or regulations of the United States of America.

12.

in

EXCESS INSURANCE
Permission is granted the Insured to have excess insurance over the limit of liability set forth in this policy without
prejudice to this policy and the existence of such insurance, if any, shall not reduce any liability under this policy.

13.

INSPECTIONS
The Company, at all reasonable times during the policy period, shall be permitted but not obligated to inspect the
property insured. Neither the Company’s right to make inspections nor the making thereof nor any report thereon

shall constitute any undertaking, on behalf of or for the benefit of the Named Insured or others, to determine or
warrant that such property is safe or healthful.

14.

IMPAIRMENT OF RECOVERY RIGHTS FOR PROPERTY

IN

TRANSIT

Any act or agreement by the Insured before or after loss or damage to property in transit whereby any right of the
Insured to recover in whole or in part for loss or damage to property covered hereunder against any carrier, bailee
or other party liable therefore, is released, impaired or lost, shall render this policy null and void, but the
Company’s right to retain or recover the premium shall not be affected.

The Company is not liable for any loss or damage which, without its written consent, has been settled or

compromised by the Insured. It shall, however, be permissible for the Insured without prejudice to this insurance,
to accept the ordinary bill of lading or shipment receipts issued by carriers limiting their liability to less than the
actual value.

15.

LOSS PAYABLE CLAUSE
Loss, if any, shall be adjusted with and payable to the Named Insured or their order, whose receipt shall
constitute a release in full of all liability under this policy with respect to such loss.

16.

MORTGAGEE INTERESTS AND OBLIGATIONS
The following provisions in favor of any Mortgagee named in a schedule or Certificate of Insurance on file with the
Company apply to the Location for which the Mortgagee is named, unless another Mortgagee Clause is
specifically indicated as applying.
a.

The term “Mortgagee” includes Trustees.

b.

For insured loss under this policy to specified property the Company will pay to each specified
Mortgagee, as its interest may appear under all present or future mortgages upon the property, in order
of precedence of the mortgages.

c.

The interest of the Mortgagee

in property

insured under this policy will not be invalidated by:

(1)

Any act or neglect of the Mortgagor or owner of the specified property;

(2)

Foreclosures, notice of sale, or similar proceeding with respect to the specified property;
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(3)

Change in the title or ownership of the specified property; or

(4)

Change to an occupancy of the premises more hazardous than that permitted by this policy;

Provided that, if the Mortgagor or owner has failed to pay any premium due under this policy, the
Mortgagee must pay the premium within ten (10) days of written notice by the Company.
The Mortgagee will notify the Company of any known change in ownership or occupancy or increase in
hazard of the covered property that has come to the knowledge of said Mortgagee. The Mortgagee may
immediately pay the increased premium associated with such known change. If the Mortgagee fails
immediately to notify the Company of such known change or fails to pay the increased premium, all
coverage under this policy will cease at the time of such premium due date.

The Company may cancel this policy, including the interest of the Mortgagee, by giving the Mortgagee or
its agent written notice:

Ten (10) days prior to the effective date of cancellation, if cancellation is for nonpayment of

(1)

premium;

Sixty (60) days prior to effective date of cancellation, if cancellation is for any other reason.

(2)
f.

If a loss hereunder is made payable, in whole or in part, to a designated
Mortgagee not named in this
policy, that interest may be canceled by giving to such Mortgagee ten (10) days written notice of
cancellation.

g.

If the

Company pays the Mortgagee for loss under this policy, and denies liability to the Mortgagor or
owner, the Company will, to the extent of the payment made to the Mortgagee, be subrogated to all the
rights of the Mortgagee under all securities and loan agreements held as collateral to the debt. At its
option, the Company may pay to the Mortgagee the whole principal on the debt with its interest; and in
this event, all rights and securities will be transferred from the Mortgagee to the Company. However, any
subrogation by the Company will not impairthe right of the Mortgagee to recover the full amount of said
Mortgagee’s claim.

h.

If the Insured fails to render proof of loss, the Mortgagee, upon notice, will render
proof of loss within sixty
(60) days of notice and will be subject to the provisions of the policy relating to Appraisal, Payment of
Loss and Suit Against the Insurers.

Other provisions relating to the interests and obligations of such Mortgagee may be added hereto by agreement
in writing.

17.

NO BENEFIT

T0 BAILEE

This insurance shall
18.

in no

way inure directly or indirectly to the benefit of any transportation carrier or bailee.

OTHER INSURANCE
Except as stated in the contributing insurance and excess insurance provisions, if there is any other collectible
insurance, this policy will apply as excess insurance and will not contribute with any other insurance.

The Company’s liability for payment will begin at the greater of the ground up loss exceeding this policy’s
deductible or the primary insurance payment.
19.

REINSTATEMENT
With the exception of loss subject to AnnualAggregate limits as noted in the Declarations (or elsewhere), no
loss hereunder shall reduce the amount of this policy.

20.

SUBROGATION
a.

If the Company pays a claim under this policy, it will be subrogated, to the extent of such
payment, to all
the lnsured’s rights of recovery from other persons, organizations and entities. The Insured will execute
and deliver instruments and papers and do whatever else is necessary to secure such n'ghts.
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The Company will have no rights of subrogation against:
(1)

Any person or entity, which is an Insured.

(2)

Any subsidiary or affiliated corporations or companies or any other corporations or companies
associated with the Insured through ownership or management

(3)

Any other person or entity, which the Insured has waived its rights of subrogation against

in

writing before the time of ioss.
b.

Notwithstanding the foregoing, it is a condition of this policy that the Company shall be subrogated to all
the Insured's n'ghts of recovery against:

(1)

Any Architect or Engineer, whether named as an Insured or not, for any loss or damage arising
out of the performance 0f professional services in their capacity as such and caused by an error,
omission, deficiency or act of the Architect or Engineer, by any person employed by them or by
any others for whose acts they are legally liable, and

Any manufacturer or supplier of machinery, equipment or other property, whether named as an
Insured or not, for the cost of making good any loss or damage which said party has agreed to
make good under a guarantee or warranty, whether expressed or implied.
The Insured will act in concert with the Company and all other interests concerned in the exercise of such
rights of recovery. The Insured will do nothing after a loss to prejudice such rights of subrogation. If any
amount is recovered as a result of such proceedings, the net amount recovered after deducting the costs
of recovery, will accrue first to the Company. Any excess of this amount will be remitted to the Insured. If
there is no recovery, the interests instituting the proceedings will bear the expense of the proceedings
(2)

c.

proportionately.

21.

TIME
Wherever reference is made to time in this policy regarding hours of the day or night,
Standard Time at the mailing address of the Named Insured shown in section I.1.

22.

it

shall be held to be Local

TITLES OF PARAGRAPHS
The several titles of the various paragraphs of this form (and of endorsements and supplemental contracts, if any,
now or thereafter attached to this policy) are inserted solely for convenience of reference and shall not be
deemed in any way to limit or affect the provisions to which they relate.

IV.
1.

LOSS CONDITIONS

APPRAISAL
lf the Insured and the Company fail to agree on the amount of loss, each shall, upon the written demand of either
made within sixty (60) days after receipt of proof of loss by the Company, select a competent and disinterested
appraiser. The two selected appraisers shall then select a competent and disinterested umpire. If the appraisers
should fail for fifteen (15) days to agree upon such umpire, then upon the request of the Insured or of the
Company such umpire shall be selected by a judge of a court of record in the county and state, region, locale, or
territory in which such appraisal is pending. Then at a reasonable time and place, the appraisers shall appraise
the loss, stating separately the value at the time of loss and the amount of loss. If the appraisers fail to agree,
they shall submit their differences to the umpire. An award in writing of any two shall determine the amount of
loss.

The Insured and the Company shall each pay their chosen appraiser and shall bear equally the other expenses of
the appraisal and the umpire.
2.

ASSISTANCE AND COOPERATION OF THE INSURED
The Insured shall cooperate with the Company and upon the Company's request, shall attend hearings and trials

6300709A (10-08)
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and shall assist in effecting settlements,
witnesses, and in conducting suits.

in

securing and giving evidence, in obtaining the attendance of

CLAIMS AGAINST CARRIER
the event of any loss or damage to the goods and/or Merchandise insured hereunder, the Insured shall
immediately make claim in writing against the carrier or carriers involved.
In

DUTIES AFTER A LOSS
a.

b.

c.

The Insured shall protect the property from further loss or damage, separate damaged and undamaged
personal property, and maintain such property in the best possible order; and refrain from demolishing
damaged property until the Company has had the opportunity to inspect such damaged property.
As soon as practical, the Insured shall give written notice to the Company of any loss, damage or
expense, furnish a complete inventory of the destroyed, damaged and undamaged property, showing in
detail quantities, costs, actual cash value and amount of loss claimed.
Within sixty (60) days after being requested by the Company, unless such time is extended in writing by
the Company, the Insured shall render to the Company a proof of loss, signed and sworn to by the
Insured, stating the knowledge and belief of the Insured as to the following:
o

the time and on‘gin of the loss,

o

the interest of the Insured and of all others in the property,

o

the value of each item thereof, in accordance with Section IV.12. VALUATION of this form, and
the amount of loss thereto,

o

all encumbrances thereon,

o

all other contracts of insurance, whether valid or not, covering any of said property,

o

any changes in title, use, occupation, Location, possession or exposures of said property since
the issuing of this policy,

o

by whom and for what purpose any building herein described and the several parts thereof were
occupied at the time of loss whether or not it then stood on leased ground,

o

The Insured shall furnish a copy of all the descriptions and schedules in all policies and, if
required, verified plans and specifications of any building, fixtures or machinery destroyed or
damaged.

The Insured shall, as often as may be reasonably required, exhibit to any person designated by the
Company all that remains of any property herein described, and submit to examinations under oath by
any person named by the Company, and subscribe the same.
The Insured shall, as often as may be reasonably required, produce for examination at the request of the
Company all books of account, business records, bills, invoices and other vouchers, or certified copies
thereof if originals be lost, at such reasonable time and place as may be designated by the Company or
its authorized representative, and shall permit extracts and copies thereof to be made.
EXPERIENCE OF THE BUSINESS
In determining the amount payable under Time Element coverages due consideration shall be given to the
experience of the business before the interruption of business and the probable experience thereafter had no
interruption of business occurred.
In the event the Insured would have experienced an operating deficit had no interruption of business occurred,
then

a.

the amount of Fixed Costs included in the actual loss sustained shall be determined by subtracting the
operating deficit from the Fixed Costs that necessarily continue;
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the amount of payroll included in the actual loss sustained shall be determined by subtracting the excess,
if any, of the operating deficit from the Fixed Costs that necessarily continue from such
payroll.

PARTIAL PAYMENT OF LOSS
In the event of loss covered by this policy, the Company shall allow partial
payments of claims, subject to the
policy provisions and normal adjustment process. To obtain said partial claim payment the Insured shall submit a
partial proof of loss with supporting documentation. lt shall be lawful for the Insured to make claim in accordance
with the valuation provisions contained in this policy. It is agreed that the policy deductible must be satisfied
before said partial payments are allowable.

7.

PAYMENT OF LOSS
All adjusted claims shall be due and payable no later than sixty (60) days after presentation and acceptance of
proofs of loss by the Company or its authorized representative.

8.

RESUMPTION OF OPERATIONS
If the Insured could reduce the loss resulting from the interruption of

business:

a.

by complete or partial resumption of operation of the property herein described, whether damaged or not;
or

b.

by making use of Merchandise or other property at the insured Locations or elsewhere; or

c.

in respect of manufacturing risks, by making use of stock (raw, in process or
finished) or Merchandise at
the insured Locations or elsewhere;

the amount of the loss that the Insured could have reduced shall be subtracted from the amount payable under
this policy.
9.

SUIT AGAINST THE INSURERS
No suit or action on this policy for the recovery of any claim shall be sustainable in any court of law or
equity
unless the Insured shall have fully complied with all of the requirements of this policy, nor unless commenced
within the twelve (12) months immediately following inception of the loss, unless a longer period of time is
prescribed by the insurance laws of the state orjurisdiction in which this contract is issued.

10.

SALVAGE AND RECOVERIES
All salvages, recoveries, and payments, excluding proceeds from subrogation and underlying insurance,
recovered or received prior to a loss settlement under this policy, shall reduce the loss accordingly. If recovered
or received subsequent to a loss settlement under this policy, such net amounts received shall be divided
between the interests concerned, i.e., the Insured and any other Company(ies) participating in the payment of
any loss, in the proportion of their respective interests.

11.

VACANCY
a.

Description of Terms
(1)

As used in this Vacancy Condition, the term building and the term vacant have the meanings set
forth in (1)(a) and (1)(b) below:
(a)

When this policy is issued to a tenant, and with respect to that tenant's interest in
covered property, building means the unit or suite rented or leased to the tenant. Such
building is vacant when it does not contain enough business personal property to conduct
customary operations.

(b)

When this policy is issued to the owner or general lessee of a building, building means
the entire building. Such building is vacant unless at least 31% of its total square footage
is:

(i)

G300709A (10-08)
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(2)

Used by the building owner to conduct customary operations.

Buildings under construction or renovation are not considered vacant.

Vacancy Provisions
If the building where loss or damage occurs has been vacant for more than 60 consecutive days before
that loss or damage occurs:

(1)

(2)

12.

The Company will not pay for any loss or damage caused by any of the following even if they are
Covered Causes of Loss:
(a)

Vandalism;

(b)

Sprinkler leakage, unless the Insured has protected the system against freezing;

(c)

Building glass breakage;

(d)

Water damage;

(e)

Theft; or

(f)

Attempted theft.

With respect to Covered Causes of Loss other than those listed in b.(1)(a) through b.(1)(f) above,
the Company will reduce the amount that would othenNise be paid for the loss or damage by
15%.

VALUATION
In the event of physical loss or damage to covered property by perils(s) insured against the
Company will not pay
more than the least of: the limit of liability applicable to the lost or damaged property; the interest of the Insured in
the lost or damaged property; the cost to repair the lost or damaged property; the actual expenditure incurred in
repairing or replacing the damaged property; or the value of property insured determined as follows:

a.
b.

Raw Stock, supplies and other Merchandise not manufactured by the Insured: the replacement cost;
Goods in Process: the value of raw materials and labor expended plus the proper proportion of

overhead charges;

Finished Stock manufactured, owned and held for sale by the Insured: the regular cash selling price,
less (1) all costs to complete the sale and (2) discounts and charges to which such Finished Stock

would have been subject had no loss occurred;

Exposed film, records, manuscripts and drawings: the value blank plus the cost of copying information
from backup or from originals of a previous generation, but this policy does not insure any other cost,
including research, engineering or other cost, of restoring or re-creating information lost;

gag,

programs or any other software stored on electronic, electromechanical, electromagnetic data
processing or production equipment: the cost of transferring such from backup or from originals of a
previous generation, but this policy does not insure any other cost, including research, engineering 0r
other cost of restoring or re-creating information lost, except as provided in Section II.C.10.

ELECTRONIC DATA PROCESSING;

Other documents not specifically excluded or addressed above: not to exceed the value blank plus cost
of reproducing; but no liability is assumed hereunder for the cost of gathering or assembling information
or data for such reproduction;
Property of others: at the amount for which the Insured is liable, but not to exceed replacement cost;

Tenant's Improvements and Betterments: at replacement cost if repaired or replaced at lnsured's
expense within one (1) year from date of loss. If not so replaced, at actual cash value on date of loss;
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Electronic Data Processing Equipment:
If

leased property, then the amount for which the Insured is liable under contract.

If not leased property, the least of the following:

h.

i.

j.

k.

service contract, the cost to repair;

(1)

If not under warranty or

(2)

If under warranty or service contract, the cost to repair plus the minimum cost to reinstate such
warranty or service contract;

(3)

The actual expenditure incurred

(4)

The cost to replace with functionally equivalent property;

in repairing or replacing the

damaged property;

Fine Arts:
schedule of values on file with the Company, then the scheduled value;

(1)

If there is a

(2)

If there is no schedule of values on file with the Company, then the appraised market value at the
time and place of loss;

Property For Sale, other than stock or merchandise

(1)

The selling price;

(2)

The cost to repair;

(3)

or actual cash value;

,

the least of:

Property in transit:

(1)

Property under invoice, at the actual invoice cost, including prepaid freight, together with such
cost and charges since shipment as may have accrued and become legally due thereon;

(2)

Property not under invoice, in accordance with the valuation provisions of this policy, less any
charges saved which would have become due and payable upon delivery at destination.

Motor vehicles, railroad rolling stock and contractor’s equipment:

The least of the following amounts:
(1)

The scheduled limit of liability applying to the damaged property (if specifically scheduled);

(2)

The actual cash value of the property;

(3)

The cost of reasonably restoring that property to its condition immediately before loss; or

The cost of replacing the property with used, but substantially identical property.
All Other Property at replacement cost.
(4)

I.

However, if within one (1) year, the process of repair, rebuilding or replacement in accordance with the
provisions of this section (Section IV.12.), has not begun, then the value of the property will be actual

cash value.

For the purposes of this Valuation section:

The term replacement cost as used here means the cost to repair or replace lost or damaged property with
property of comparable material and quality on the same or another site, and used for the same purpose, without
deduction for depreciation, deterioration, and obsolescence;
The term actual cash value as used here means the replacement cost with deduction for depreciation,
deterioration and obsolescence.
All the above to be computed as of the time and at the place of loss insured against by this policy. The above
valuation shall also be used for computing the premium due under this policy.

G300709A (10-08)

Copyright CNA All Rights Reserved.

Page 33 of 37

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page96
96ofof121
121

CNA Property Policy

CNA

Signature Policy Form

GLOSSARY
Affiliated or Subsidiag
Organization
Annual Aggregate

Age/ication Software
Comguter Virus
Contaminants or
Pollutants

Critical New Madrid
Areas

6300709A (10-08)

Entity of which fifty percent (50%) or more is either directly or indirectly owned by the
Named Insured.

Denotes the most this Company will pay for loss or damage during any annual policy term.
However, in the case of any extended policy term of more than one (1) year, but less than
twenty-four (24) months, the annual aggregate will be construed to apply to the whole of
such extended term.

Any data entry, update, query or report program that processes Data for the user, whether

purchased or internally developed, including but not limited to: word processors,
spreadsheets, data bases, and accounting programs.
Any unauthorized intrusive codes or programming that is entered by any means into
covered Electronic Data Processing Equipment and Electronic Media and Records
and interrupt the Insured’s operations at any Location.
Any solid, liquid, gaseous or thermal irritant or contaminant, including but not limited to:
smoke and soot (other than smoke and soot emanating from a fire involving
property
insured under this policy), vapor, fumes, acids, alkalis, chemicals, vaccines and waste and
any other substances which pose a hazard to human health or the environment. Waste
includes materials to be recycled, reconditioned or reclaimed.
Counties, parishes, independent cities, including all barrier islands, as listed below:

State

County/Parish/lndependent City

Arkansas

Arkansas, Clay, Clebume, Craighead, Crittenden, Cross, Fulton,
Greene, Independence, lzard, Jackson, Lawrence, Lee, Lonoke,
Mississippi, Monroe, Phillips, Poinsett, Prairie, Randolph, Sharp, St.
Francis, Stone, White, Woodruff.

Illinois

Alexander, Bond, Christian, Clark, Clay, Clinton, Coles, Crawford,
Cumberland, Douglas, Edgar, Edwards, Effingham, Fayette, Franklin,
Gallatin Hamilton, Hardin, Jackson, Jasper, Jefferson, Johnson, Jersey,
Lawrence, Macoupin, Madison, Marion, Massac, Monroe, Montgomery,
Moultrie, Perry, Pope, Pulaski, Randolph, Saline, St. Clair, Richland,
Shelby, Union, Wabash, Washington, Wayne, White, Williamson.

Indiana

Gibson, Knox, Posey, Sullivan, Vanderburgh, Vigo.

Kentucky

Ballard, Caldwell, Calloway, Carlisle, Crittenden, Fulton, Graves,
Henderson, Hickman, Hopkins, Livingston, Lyon, Marshall, McCracken,
Trigg, Union, Webster.

Mississippi

Benton, Coahoma, DeSoto, Lafayette, Marshall, Panola, Quitman, Tate,
Tippah, Tunica.

Missouri

Bollinger, Butler, Cape Girardeau, Carter, Crawford, Dent, Dunklin,
Franklin, Howell, Iron, Jefferson, Madison, Mississippi, New Madrid,
Oregon, Pemiscot, Perry, Reynolds, Ripley, Shannon, St. Charles, St.
Francis, St. Genevieve, St. Louis, St. Louis City, Scott, Stoddard, Texas,
Washington Wayne.

Tennessee

Benton, Carroll, Chester, Crockett, Dyer, Fayette, Gibson, Hardeman,
Haywood, Henderson, Henry, Lake, Lauderdale, Madison, McNairy,
Obion, Shelby, Stewart, Tipton, Weakley.
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Counties, parishes, independent cities, including ail barrier islands, as listed below:
tat

County/Parish/Independent City
Benton, Clackamas, Clatsop, Columbia, Coos, Curry, Douglas, Jackson,
Josephine, Lane, Lincoln, Linn, Marion, Multnomah, Polk, Tillamook,
Washington, Yamhill.

Oregon

Clallam, Clark, Cowlitz, Grays Harbor, Island, Jefferson, King, Kitsap,
Lewis, Mason, Pacific, Pierce, San Juan, Skagit, Skamania, Snohomish,
Thurston, Wahkiakum, Whatcom.
Information stored in electronic, electromechanical or electromagnetic form such as, but
not limited to, work processing documents, spreadsheet files, data base files, images and
digitally-encoded voice and video.
Earthquake, landslide, mine subsidence, volcanic eruption, volcanic action, earth sinking
(including sinkhole collapse), rising, shifting, or any other earth movement (natural or
man-made) except as follows:
Washington

Data

Earth Movement

a.

Flood, surface water, mudslide or mud flow (caused by accumulation of water on
or underground), waves, tidal water or tidal wave, Tsunami, overflow of streams or
other bodies of water, or spray from any of the foregoing, all whether driven by
wind or not;

b.

Release of water impounded by a dam regardless of cause.

However, any fire, explosion or leakage from fire protective systems or devices resulting
from Earth Movement will not be considered to be loss by Earth Movement within the
terms of this policy.

Electronic Data
Processing EguiQment
Electronic Media and
Records
Finished Stock

First Tier Areas

G300709A

(10—08)

processing systems including computer equipment/networks, component parts and
related systems, and peripheral equipment including air conditioning and fire protective
equipment used solely for data processing operations. This does not include equipment
held for sale or distribution and equipment in the course of manufacture.

_D_a_t_a_

See definitions for Media, Data, Application Software, gystem Software, and Source
Code.
Stock manufactured, owned and held by the insured for sale which in the ordinary course

of the lnsured‘s business is ready for packing, shipment or sale.
Counties, parishes, independent cities, including all barrier islands, as listed below:

State
Alabama

County/Parish/ Independent City

Georgia

Bryan, Camden, Chatham, Glynn, Liberty, McIntosh

Louisiana

Cameron, Iberia, Jefferson, Lafourche, Orleans, Plaquemines, St.
Bernard, St. Mary, St. Tammany, Terrebonne, Vermilion

Mississippi

Hancock, Harrison, Jackson

No. Carolina

Beaufort, Brunswick, Camden, Carteret, Chowan, Craven, Currituck,
Dare, Hyde, Jones, New Hanover, Onslow, Pamlico, Pasquotank,
Pender, Perquimans, Tyrrell, Washington

So. Carolina

Beaufort, Berkeley, Charleston, Colleton, Georgetown, Horry, Jasper

Texas

Aransas, Brazoria, Calhoun, Cameron, Chambers, Galveston, Harris,
Jackson, Jefferson, Kenedy, Kleberg, Matagorda, Nueces, Orange,
Refugio, San Patricio, Willacy

Virginia

Accomack, Gloucester, Lancaster, Mathews, Middlesex, Northampton,
Northumberland, and independent cities of Chesapeake, Hampton,
Norfolk, Poquoson, Portsmouth, and Virginia Beach

Baldwin, Mobile
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Operating costs not directly related to the level of sales achieved by the insured; including,
but not limited to wages and depreciation on property.
A general and temporary condition of partial or complete inundation of normally dry land
areas, including dewatered areas, whether caused by natural Occurrences, acts or
omissions of man or any other cause or combination of causes, including:
a.

The overflow of inland or tidal waters, waves or tidal waves, tsunami, or spray from
any of the foregoing, all whether driven by wind or not.

b.

The unusual and rapid accumulation or runoff of surface waters from any source.

c.

Mudslide or mudflow caused or precipitated by accumulation of water on or under
the ground.

d.

Release of water held by a dam, levee or dike or by a water or flood control

device.
e.

Sewer backup resulting from Flood.

However, any fire or explosion resulting from Flood will not be considered to be loss by
of this policy.
includes
form
of fungus, including but not limited to, yeast, mold, mildew, rust,
any
Fungi
smut or mushroom, and including any spores, mycotoxins, odors, or any other substances,
products or byproducts produced by, released by, or arising out of the current or past
presence of fungi. But fungi do not include any fungi intended by the Insured for
consumption.
Raw Stock which has undergone any aging, seasoning, mechanical or other process of
manufacture at the Locations herein described but which has not become Finished

Flood within the terms

Fun

Goods in Process

Stock.
Imerovements and
Betterments

Fixtures, alterations, installations or additions comprising part of a building occupied but
not owned by the Insured and acquired or made at the expense of the insured, which the
Insured cannot legally remove.

Land imgrovements

Lawns, plants, shrubs or trees; pavements, roadways, sidewalks or similar works, but not
including any fill or land beneath such property.
The excess rent paid for either the same or similar replacement property over the amount
of rent and other charges which would have been payable under the unexpired lease plus
bonuses or advance rent paid (including any maintenance, operating charges or taxes) for
each month during the unexpired term of the lnsured’s lease.

Leasehold Interest

Locaﬁon

The area within legal boundaries of the premises, or of the portion of the premises, in
which the Insured has an interest.

Media

Any 9313 storage substance using electronic, electromechanical, or electromagnetic
technology to represent values of stored bits and bytes of information. Such Media
includes but is not limited to: CD-ROM, microcomputer diskettes, magnetic tapes, disk
packs, paper tapes and cards.
Goods kept for sale by the Insured which are not the product of manufacturing operations

Merchandise

conducted by the Insured.

Microbe

Money

G300709A (10-08)

Any non—fungal microorganism or non-fungal, colony-form organism that causes infection
or disease. Microbe includes any spores, mycotoxins, odors, or any other substances,
products or byproducts produced by, released by, or arising out of the current or past
presence of microbes.
Currency, coins, notes, bullion, traveler’s checks, registered checks and money orders
held for sale to the public.
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A

storm system that has been declared to be a named tropical storm or hurricane by the

U.S. National Weather Service or other governmental authority including hurricane or
tropical storm spawned tomado(s) or microburst(s). The named tropical storm or hurricane
begins when the National Weather Service officially declares the storm system to be a
named tropical storm or hurricane and ends when the National Weather Service officially

Net Leasehold Interest
Normal! Normal/Z

Occurrence

declares the named tropical storm or hurricane permanently downgraded to a tropical
depression.
The present value of the amount which placed at four percent (4%) annual interest would
equal the Leasehold Interest (less any amounts otherwise payable hereunder).

The condition that would have existed had no loss occurred.
One or more losses which result from one common cause or disaster, even if arising out of
more than one event.

Each event of Theft will be considered a separate occurrence.
If this policy covers against Earthquake, each loss by Earthquake shall constitute a single
claim hereunder, provided if more than one Earthquake shock shall occur within any period
of seventy-two (72) hours originating during the term of this policy, all such shocks shall be
deemed to be a single Occurrence, the policy expiration date and time notwithstanding.
If this policy covers against Flood, any Flood occurring within a period of continuous rising
or overflow of any river(s) or stream(s); or any Flood resulting from any Tsunami, tidal
wave or series of tidal waves caused by any one disturbance shall be deemed to be a
single Occurrence within the meaning of this policy.

Raw Stock

All covered loss or damage including but not limited to Flood, wind, wind driven rain, or
hail, that is associated with and occurs during a Named Storm shall be considered a
single occurrence. Covered loss or damage that occurs subsequent to a Named Storm
being downgraded to a tropical depression shall be considered a separate occurrence.
Material in the state in which the Insured receives it for conversion by the Insured into

finished stock.

Securities

Source Code

Szstem Software
Theft
Time Element

Tsunami

All negotiable and nonnegotiable instruments or contracts representing either Money or
other property and includes revenue and other stamps in current use, tokens and tickets,
but not Money.
Application and System Software in its original form as written by the programmer, not
executable by the computer directly (because it must be converted into machine language
by compilers, assemblers and interpreters).
Programs used to control the computer and develop aQQlication software such as
operating systems, communications software, and application development tools.
An unlawful taking of property.

Business Interruption (Gross Earnings), Expediting Expense, Extra Expense, Rental
Value, Leasehold Interest, Contingent Business Interruption (Gross Earnings), Rents.
A great sea wave produced by sub—marine earth movement, volcanic eruption or other
earth movement.

G300709A

(10—08)

Copyright CNA All Rights Reserved.

Page 37

Of

37

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page100
100ofof121
121

CNA Property Policy

(NA
EB1.

Equipment Breakdown Coverage

INSURING AGREEMENT
a.

Subject to all the terms and conditions stated herein and
not in conflict herewith, the Company shall be liable for:

(1)

in the

policy of which this Coverage is part, and

Direct physical loss to property of the Insured and to property of others in the care, custody or
control of the Insured; and

The loss and expense resulting from the necessary interruption of business;
All as resulting from Breakdown of Covered Equipment. Covered Equipment must be
connected ready for use at the location specified for it at the time of the Breakdown.
(2)

When used
(1)

in this

in use or

Coverage part, the following shall apply:

Covered Equipment shall mean any:
(a)

Equipment built to operate under internal pressure or vacuum other than weight of
contents;

(b)

any mechanical or electrical machine or apparatus used for the generation, transmission
or utilization of mechanical or electrical power, including production machinery.

(c)

Equipment described in paragraphs (a) or (b) that is owned by a public or private utility
and used solely to provide utility services to the insured premises.

(2)

Breakdown shall mean sudden and accidental breakdown of Covered Equipment or a part
thereof which manifests itself at the time of its occurrence by physical damage that necessitates
repair or replacement of the Covered Equipment or part thereof.

(3)

None of the following is a Breakdown:

(a)

Wear and tear, depletion, deterioration, corrosion or erosion;

(b)

Malfunction including but not limited to adjustment, alignment, calibration, cleaning or
modification;

(c)
(d)

Leakage at any valve, fitting, shaft seal, gland packing, joint or connection;
The functioning of any safety or protective device.

(e)

The cracking of any part of an internal combustion gas turbine exposed to the products of
combustion.

EBZ.

LIMIT OF LIABILITY

The most the Company will pay for any and all coverages for loss or damage from any one Breakdown is the
Equipment Breakdown Limit of Insurance shown in Section l.4.m. of the Declarations. If the Limit of Insurance is
shown as “INCLUDED” the limit for Equipment Breakdown coverage is included in the Property and Business
Interruption Limits provided under l.4. LIMITS OF LIABILITY.
If an initial Breakdown causes other Breakdowns, all Breakdowns at any one location which manifest
themselves at the same time and are the result of the same cause will be considered one Breakdown.

EB3.

SUBLIMITED COVERAGES
The following coverages are subject to the corresponding Equipment Breakdown sublimits shown in Section
l.4.m. of the Declarations.
a.

Ammonia Contamination
The Company will pay for loss, including salvage expense, with respect to damage by ammonia
contacting or permeating property under refrigeration or in process requiring refrigeration, resulting from
Breakdown of Covered Equipment.

Spoilage
The Company will pay for the spoilage damage to raw materials, property
provided all of the following conditions are met:

GBOO710A (10-08)
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CNA Property Policy

CNA
(1)

Equipment Breakdown Coverage
The raw materials, property

in process or finished products must be in storage or in the course of

being manufactured;

EB4.

(2)

The Insured must own or be legally liable under written contract for the raw materials, property
process or finished products; and

(3)

The spoilage damage must be due to the lack or excess of power, light, heat, steam or
refrigeration resulting from Breakdown of Covered Equipment.

in

DEDUCTIBLE
There shall be no liability for loss or damage resulting from any one Breakdown until the amount of covered loss
or damage exceeds the deductible shown in the Declarations for each applicable coverage. The Company will
then pay the amount of covered loss or damage in excess of the deductible, up to the applicable Limit of
insurance.
a.

b.

Deductibles apply separately for each applicable coverage except if:
(1)

A deductible is shown as COMBINED for any of the coverages

(2)

More than one item of Covered Equipment is involved in one Breakdown, then only the highest
deductible shall apply for each of the applicable coverages.

in the Declarations, then the
Company will first subtract the combined deductible amount from the aggregate amount of any
loss to which the combined deductible applies; or

Determination Of Deductibles:

(1)

Dollar Deductible: If a dollar deductible is shown in the Declarations, the deductible amount will
be subtracted from any loss the Company would othenzvise pay.

(2)

Time Deductible: If a time deductible is shown in the Declarations, the Company will not be
liable for any loss under that coverage that occurs during that specified time period immediately

following a Breakdown. lf a time deductible is shown in days, each day shall mean twenty—four
consecutive hours.

(3)

Multiple Of Daily Value Deductible: If a multiple of daily value deductible is shown in the
Declarations, the deductible will be calculated as follows:

(a)

(4)

c.

For the entire premises where the loss occurred, determine the total amount of Time

Element that would have been earned during the period of interruption had no
Breakdown taken place.

(b)

Divide the result in Paragraph (a) by the number of days the business would have been
open during the period of interruption. The result is the daily value.

(c)

Multiply the daily value in Paragraph (b) by the number of days shown in the
Declarations. The deductible amount will be subtracted from any loss the Company
would otherwise pay. The Company will then pay the amount of loss or damage in
excess of the deductible, up to the applicable Limit of insurance.

Percentage Of Loss Deductible: lf a deductible is expressed as a percentage of loss in the
Declarations, the Company will not be liable for the indicated percentage of gross amount of loss
or damage (prior to the applicable deductible or coinsurance) insured under the applicable
coverage.

Minimum Or Maximum Deductibles:
(1)

(3300710A (10-08)
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A minimum dollar amount deductible is shown

(b)

The dollar amount of the Multiple of Daily Value or the Percentage of Loss Deductible is
less than the Minimum Deductible;

Copyright CNA All Rights Reserved.

in the

Declarations; and

Page 2 0f 4

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page102
102ofof121
121

CNA Property Policy

CNA

Equipment Breakdown Coverage
then the Minimum Deductible amount shown in the Declarations will be the applicable deductible.

(2)

If:

(a)

A maximum dollar amount deductible is shown

(b)

The dollar amount of the Multiple of Daily Value or the Percentage of Loss Deductible is

in the

Declarations; and

greater than the Maximum Deductible;

Then the Maximum Deductible amount shown in the Declarations will be the applicable
deductible.

EBS.

EXCLUSIONS
All of the exclusions in the policy of which this Coverage is part except exclusions II.D.2. b., c., d., and j., shall
apply to Equipment Breakdown. The following additional exclusions shall also apply:
a.

Breakdown of any structure or foundation (other than a bedplate of a machine) supporting Covered
Equipment 0r any part thereof, not caused by a Breakdown of Covered Equipment;
Breakdown of any boiler settling, insulating or refractory material not caused by a Breakdown of

Covered Equipment;

Breakdown of well casings, penstock or draft tubes;

Breakdown of Covered Equipment manufactured, rebuilt, repaired, refurbished or held by the insured for
sale to others;
Breakdown of any oven, stove or furnace;
Breakdown of any vacuum tube, gas tube or brush;

Breakdown of any electronic computer or electronic data grocessing eguigment used exclusively for
administrative purposes;
Breakdown of catalyst not caused by a Breakdown of Covered Equipment containing such catalyst or
any other Covered Equipment;
Breakdown of any sewer piping, any buried piping or any piping forming a part of a sprinkler system or
any water piping other than:

(1)
(2)
(3)

Feed water piping between any boiler and its feed pumps or injectors,
Boiler condensate return piping, or

Water piping forming a part of a refrigerating or air conditioning system used for cooling,
humidifying or space heating purposes;

Breakdown of Covered Equipment until such time as said Covered Equipment has been installed and
completely tested on the premises of the Insured. Forthe purposes of this insurance, "completely tested"
shall mean that said Covered Equipment has operated on the lnsured's premises in the capacity for
which it was designed as part of the lnsured's normal production process or processes. Notwithstanding
the above, coverage under this Agreement shall apply to any newly installed Covered Equipment having
a fair market value of $1,000,000 or less and to any-spare or replacement Objects or parts therefor;

Breakdown of Covered Equipment while it is being maintained or altered if said Breakdown is a direct
result of said maintenance or alterations. However, if a Breakdown otherwise insured hereunder
subsequently ensues, then the Company shall be liable for such Breakdown. Any opening, closing or
transporting of Covered Equipment shall not be considered a part of any maintenance or alterations;
Loss or damage resulting from corrosion anywhere following Breakdown of any Covered Equipment
utilizing sulfur dioxide or hydrogen sulfide gas.
Loss or damage for which there is coverage under any other part of the Policy to which this coverage is
attached.
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CNA
EB6.

Equipment Breakdown Coverage

CON DITIONS
The following Condition applies
a.

in addition to all other

Policy Conditions:

SUSPENSION
Upon the discovery of a dangerous condition with respect to any Covered Equipment, any
representative of the Company may immediately suspend the Insurance with respect to a Breakdown to
such Covered Equipment by written notice mailed or delivered to the Insured at the address of the
Insured, or at the location of the Covered Equipment. Insurance so suspended may be reinstated by the
Company, but only by an endorsement issued to form a part of this policy. The Insured will be allowed the
unearned portion of the premium paid for the suspended insurance, pro rata for the period of suspension;
however, the suspension will be effective even if the company has not yet made or offered a refund.
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CNA Property Policy
Contingent Business Interruptions Revision Endorsement

THIS ENDORSEMENT CHANGES YOUR POLICY - PLEASE READ IT CAREFULLY
It

is hereby understood and agreed that the policy to which this endorsement is attached is amended as follows:

Section ll. COVERAGE, C. ADDITIONAL COVERAGES, COVERAGE EXTENSIONS AND LIMITATIONS item 4.
CONTINGENT BUSINESS INTERRUPTION (GROSS EARNINGS) is deleted in its entirety and replaced by the following:
4.

CONTINGENT BUSINESS INTERRUPTION (GROSS EARNINGS)
Subject to the sublimits for scheduled and unscheduled dependent properties specified in Section |.4 of this
policy, the policy is extended to cover against loss to the Insured resulting from necessary interruption of
business conducted by the Insured at Locations occupied by the Insured and covered in this policy, caused by
perils insured against that result in direct physical loss or damage to any real or personal property, of the type
insured hereunder, owned or operated by:
a.

direct suppliers or service providers of the Insured, which wholly or partially prevents the delivery of
materials, products or services (other than water, communication or power supply) to the Insured or to
others for the account of the Insured; or

b.

direct customers of the Insured, to whom the Insured’s products or services (other than water,
communication or power supply) are provided, which wholly or partially prevents the acceptance of said
products or services by the Insured’s customers; or

c.

any other third-parties that the Insured depends upon to attract customers. Coverage under this
subsection is limited to dependent property within 5 miles of the Insured’s Location, unless it is a
Scheduled Dependent Property.

The Coverage provided under this endorsement does not apply to direct physical loss or damage to real or
personal property owned or operated by the Insured.

All other terms and conditions of the Policy remain unchanged.

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, takes
effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is shown below,
and expires concurrently with said Policy.
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Earth Movement & Loss Conditions Amendatory Endorsement
EARTH MOVEMENT & LOSS CONDITIONS AMENDATORY ENDORSEMENT

It

l.

is hereby understood and agreed:

Subparagraph g. under Group 2 Exclusions
is deleted and replaced by the following:
g.

ll.

EXCLUSIONS

part of the

COVERAGE section

of this Policy

Settling, bulging, cracking, shrinking or expansion of foundations, walls, roofs, ceilings, floors, walkways,
patios, or roadways and other paved surfaces; or expansion, contraction or settling of soil;

Subparagraph
the following:
d.

in the

cl. of

VALUATION under the LOSS CONDITIONS section of this Policy is deleted and replaced by

Exposed film, records, manuscripts and drawings: the value blank plus the cost of copying information
from backup or from originals of a previous generation, but this policy does not insure any other cost,
including research, engineering or other cost, of restoring or re-creating information lost;

gag,

programs or any other software stored on electronic, electromechanical, electromagnetic data
processing or production equipment: the cost of transferring such from backup or from originals of a
previous generation, but this policy does not insure any other cost, including research, engineering or
other cost of restoring or re—creating information lost, except as provided in Section II.C.11.

ELECTRONIC DATA PROCESSING;

Other documents not specifically excluded or addressed above: not to exceed the value blank plus cost
of reproducing; but no liability is assumed hereunder for the cost of gathering or assembling information
or data for such reproduction;
Ill.

The definition of Earth Movement in the GLOSSARY section of this Policy is deleted and replaced by the
following:

Earthquake, landslide, mine subsidence, volcanic eruption, volcanic action, and other sudden earth sinking
(including sinkhole collapse), rising, shifting, or movement (natural or man-made) except as follows:
a.

Flood, surface water, mudslide or mud flow (caused by accumulation of water on or underground),
waves, tidal water or tidal wave, Tsunami, overflow of streams or other bodies of water, or spray from any
of the foregoing, all whether driven by wind or not;

b.

Release of water impounded by a darn regardless of cause.

However, any fire, explosion or leakage from fire protective systems or devices resulting from Earth Movement
will not be considered to be loss by Earth Movement within the terms of this policy.
All other terms and conditions of the Policy remain unchanged.

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, takes
effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is shown below,
and expires concurrently with said Policy.
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Terrorism Coverage Under TRIA Endorsement

THIS ENDORSEMENT CHANGES YOUR POLICY - PLEASE READ IT CAREFULLY
It

is hereby understood and agreed that the policy to which this endorsement is attached is amended as follows:
'

TERRORISM COVERAGE UNDER TRIA

Coverage under this policy is extended to loss or damage not othen/vise excluded that is caused by an act of Terrorism
that is certified under the U.S. Terrorism Risk insurance Act.
Exclusion 1. c. Terrorism is deleted for locations
possessions.

in

the United States of America, including its territories and

LIMITATIONS ON PAYMENT OF TERRORISM LOSSES
The Act, as amended, contains a $100 Billion cap that limits U.S Government reimbursement as well as insurers’ liability
for losses resulting from certified acts of Terrorism when the amount of such losses in any one calendar year exceeds
$100 Billion.
When an act of Terrorism that is certified under the Act exceeds $100 billion in any one calendar year (January 1 through
December 31) and we have met our insurer deductible under the Act, we shall not be liable for the payment of any portion
of the amount of such losses that exceeds $100 billion, and in such case insured losses up to that amount are subject to
pro rata allocation in accordance with procedures established by the Secretary of the Treasury.
All other terms and conditions of the Policy remain unchanged.

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, takes
effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is shown below,
and expires concurrently with said Policy.
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CNA

Payment Plan Endorsement

THIS ENDORSEMENT CHANGES YOUR POLICY — PLEASE READ IT CAREFULLY
Due Date:

Totals:

12/01/2019

$484,912

03/01/2020

$484,894

06/01/2020

$484,912

09/01/2020

$484,912

$1,939,630.00

Total Amount;

All other terms and conditions of the Policy remain unchanged.

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, takes
effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is shown below,
and expires concurrently with said Policy.
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CNA

Continental Casualty Company
PO Box 8317
Chicago, IL 60680

Thomas Raftery
Claims Specialist
Telephone 312-822-1305
Thomas.Raftery@cna.com
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CIRCUIT
COURT FOR BALTIMORE
Fax: 410-887-3062
MARYLAND

401 Bosley Avenue, P.O. Box 6754
Towson, MD 21285-6754

To: CONTINENTAL CASUALTY COMPANY
SERVE ON: KATHLEEN A. BIRRANE, MARYLAND
INSURANCE COMMISSIONER
MARYLAND INSURANCE ADMINISTRATION
525 ST. PAUL PLACE
BALTIMORE, MD 21202
Case Number:
Other Reference Number(s):
Child Support Enforcement Number:

C-03-CV-21-000012

MCDANIEL COLLEGE, INC. VS. CONTINENTAL CASUALTY COMPANY, ET AL.
Issue Date: 1/4/2021

WRIT OF SUMMONS
You are hereby summoned to file a written response by pleading or motion, within 30 days after service of this
summons upon you, in this court, to the attached complaint filed by:
MCDANIEL COLLEGE, INC.
2 College Hill
Westminster, MD 21157
This summons is effective for service only if served within 60 days after the date it is issued.

Julie L. Ensor
Clerk of the Circuit Court

To the person summoned:
Failure to file a response within the time allowed may result in a judgment by default or the granting of the relief
sought against you.
Personal attendance in court on the day named is NOT required.
Instructions for Service:
1. This summons is effective for service only if served within 60 days after the date issued. If it is not served within
the 60 days, the plaintiff must send a written request to have it renewed.
2. Proof of Service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.
3. Return of served or unserved process shall be made promptly and in accordance with Maryland Rule 2-126.
4. If this notice is served by private process, process server shall file a separate affidavit as required by Maryland
Rule 2-126(a).
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Circuit Court for Baltimore County
Case Number: C-03-CV-21-000012

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page117
117ofof121
121

McDaniel College, Inc. vs. Continental Casualty Company, et al.

SHERIFF’S RETURN
(please print)
To: CONTINENTAL CASUALTY COMPANY
ID#

of the

Serving Sheriff’s Name

County Sheriff’s office present to the court that I:
(1) Served
Name of person served

on

at
Date of service

Location of service

by

with the following:
Manner of service

Summons

Counter-Complaint

Complaint

Domestic Case Information Report

Motions

Financial Statement

Petition and Show Cause Order

Interrogatories

Other
Please specify

(2) Was unable to serve because:
Moved left no forwarding address
Address not in jurisdiction

No such address
Other
Please specify

Sheriff fee: $

waived by

Date

Signature of serving Sheriff

Instructions to Sheriff’s Office or Private Process Server:
1. This Summons is effective for service only if served within 60 days after the date issued. If it is not served within
60 days, the plaintiff must send a written request to have it renewed.
2. Proof of Service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.
3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.
4. If this summons is served by private process, process server shall file a separate affidavit as required by Rule 2126(a).
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410-887-2601
Case
Case
1:21-cv-00505-RDB
1:21-cv-00505-RDB
Document
Document1-2
4 COUNTY,
Filed
Filed02/26/21
02/26/21 Main:
Page
Page
118
118ofof121
121
CIRCUIT
COURT FOR BALTIMORE
Fax: 410-887-3062
MARYLAND

401 Bosley Avenue, P.O. Box 6754
Towson, MD 21285-6754

To: CNA FINANCIAL CORPORATION
SERVE ON: KATHLEEN A. BIRRANE,
MARYLAND INSURANCE COMMISSIONER
MARYLAND INSURANCE ADMINISTRATION
525 ST. PAUL PLACE
BALTIMORE, MD 21202
Case Number:
Other Reference Number(s):
Child Support Enforcement Number:

C-03-CV-21-000012

MCDANIEL COLLEGE, INC. VS. CONTINENTAL CASUALTY COMPANY, ET AL.
Issue Date: 1/4/2021

WRIT OF SUMMONS
You are hereby summoned to file a written response by pleading or motion, within 30 days after service of this
summons upon you, in this court, to the attached complaint filed by:
MCDANIEL COLLEGE, INC.
2 College Hill
Westminster, MD 21157
This summons is effective for service only if served within 60 days after the date it is issued.

Julie L. Ensor
Clerk of the Circuit Court

To the person summoned:
Failure to file a response within the time allowed may result in a judgment by default or the granting of the relief
sought against you.
Personal attendance in court on the day named is NOT required.
Instructions for Service:
1. This summons is effective for service only if served within 60 days after the date issued. If it is not served within
the 60 days, the plaintiff must send a written request to have it renewed.
2. Proof of Service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.
3. Return of served or unserved process shall be made promptly and in accordance with Maryland Rule 2-126.
4. If this notice is served by private process, process server shall file a separate affidavit as required by Maryland
Rule 2-126(a).
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Circuit Court for Baltimore County
Case Number: C-03-CV-21-000012

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page119
119ofof121
121

McDaniel College, Inc. vs. Continental Casualty Company, et al.

SHERIFF’S RETURN
(please print)
To: CNA FINANCIAL CORPORATION
ID#

of the

Serving Sheriff’s Name

County Sheriff’s office present to the court that I:
(1) Served
Name of person served

on

at
Date of service

Location of service

by

with the following:
Manner of service

Summons

Counter-Complaint

Complaint

Domestic Case Information Report

Motions

Financial Statement

Petition and Show Cause Order

Interrogatories

Other
Please specify

(2) Was unable to serve because:
Moved left no forwarding address
Address not in jurisdiction

No such address
Other
Please specify

Sheriff fee: $

waived by

Date

Signature of serving Sheriff

Instructions to Sheriff’s Office or Private Process Server:
1. This Summons is effective for service only if served within 60 days after the date issued. If it is not served within
60 days, the plaintiff must send a written request to have it renewed.
2. Proof of Service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.
3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.
4. If this summons is served by private process, process server shall file a separate affidavit as required by Rule 2126(a).
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410-887-2601
Case
Case
1:21-cv-00505-RDB
1:21-cv-00505-RDB
Document
Document1-2
4 COUNTY,
Filed
Filed02/26/21
02/26/21 Main:
Page
Page
120
120ofof121
121
CIRCUIT
COURT FOR BALTIMORE
Fax: 410-887-3062
MARYLAND

401 Bosley Avenue, P.O. Box 6754
Towson, MD 21285-6754

To: RIGGS, COUNSELMAN, MICHAELS & DOWNES, INC.
SERVE ON: JON KEVIN CARNELL
555 FAIRMOUNT AVENUE
BALTIMORE, MD 21204
Case Number:
Other Reference Number(s):
Child Support Enforcement Number:

C-03-CV-21-000012

MCDANIEL COLLEGE, INC. VS. CONTINENTAL CASUALTY COMPANY, ET AL.
Issue Date: 1/4/2021

WRIT OF SUMMONS
You are hereby summoned to file a written response by pleading or motion, within 30 days after service of this
summons upon you, in this court, to the attached complaint filed by:
MCDANIEL COLLEGE, INC.
2 College Hill
Westminster, MD 21157
This summons is effective for service only if served within 60 days after the date it is issued.

Julie L. Ensor
Clerk of the Circuit Court

To the person summoned:
Failure to file a response within the time allowed may result in a judgment by default or the granting of the relief
sought against you.
Personal attendance in court on the day named is NOT required.
Instructions for Service:
1. This summons is effective for service only if served within 60 days after the date issued. If it is not served within
the 60 days, the plaintiff must send a written request to have it renewed.
2. Proof of Service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.
3. Return of served or unserved process shall be made promptly and in accordance with Maryland Rule 2-126.
4. If this notice is served by private process, process server shall file a separate affidavit as required by Maryland
Rule 2-126(a).
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Circuit Court for Baltimore County
Case Number: C-03-CV-21-000012

Case
Case1:21-cv-00505-RDB
1:21-cv-00505-RDB Document
Document1-2
4 Filed
Filed02/26/21
02/26/21 Page
Page121
121ofof121
121

McDaniel College, Inc. vs. Continental Casualty Company, et al.

SHERIFF’S RETURN
(please print)
To: RIGGS, COUNSELMAN, MICHAELS & DOWNES, INC.
ID#

of the

Serving Sheriff’s Name

County Sheriff’s office present to the court that I:
(1) Served
Name of person served

on

at
Date of service

Location of service

by

with the following:
Manner of service

Summons

Counter-Complaint

Complaint

Domestic Case Information Report

Motions

Financial Statement

Petition and Show Cause Order

Interrogatories

Other
Please specify

(2) Was unable to serve because:
Moved left no forwarding address
Address not in jurisdiction

No such address
Other
Please specify

Sheriff fee: $

waived by

Date

Signature of serving Sheriff

Instructions to Sheriff’s Office or Private Process Server:
1. This Summons is effective for service only if served within 60 days after the date issued. If it is not served within
60 days, the plaintiff must send a written request to have it renewed.
2. Proof of Service shall set out the name of the person served, date and the particular place and manner of service.
If service is not made, please state the reasons.
3. Return of served or unserved process shall be made promptly and in accordance with Rule 2-126.
4. If this summons is served by private process, process server shall file a separate affidavit as required by Rule 2126(a).
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