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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

SAS INTERNATIONAL, LTD.,
Case No.:

Plaintiffs,
vs.
GENERAL STAR INDEMNITY
COMPANY,
Defendant.

NOTICE OF REMOVAL
Pursuant to 28 U.S.C. §§ 1332(a), 1441, and 1446, General Star Indemnity Company
(“General Star”) hereby removes to this Court the proceeding commenced by Plaintiff SAS
International, Ltd. (“SAS”) in the Superior Court for the County of Bristol of the Commonwealth
of Massachusetts. In support of this Notice of Removal, General Star states on knowledge,
information, and belief:
BRIEF BACKGROUND
1.

SAS operates “a real estate business in Fall River, Massachusetts.” See Compl. ¶

8. (Exhibit A.) SAS alleges that it suffered commercial property loss due to the COVID-19
pandemic and claims that this loss should be covered under a commercial property insurance
policy issued by General Star to SAS. See General Star Policy (Exhibit B).
2.

SAS states that “[o]ver the last several months, it is likely that customers,

employees, and/or other visitors to the insured properties were infected with COVID-19 and
thereby infected the insured properties with the virus. COVID-19 is a physical substance, that it
lives on and is active on inert physical surfaces and is emitted into the air. The presence of COVID1

19 renders physical property in their vicinity unsafe and unusable, and SAS and its tenants were
forced to suspend or reduce business at the covered premises.” Id. ¶¶ 16-17.
3.

SAS further states that “in response to the COVID-19 pandemic, civil authorities

in Massachusetts issued orders requiring the suspension of business at various establishments,
including SAS’s premises (the “Governmental Orders”)...

The Governmental Orders have

required and continue to require SAS to cease and/or significantly reduce operations at, and have
prohibited and continue to prohibit access to, its premises.” Id. ¶¶ 18-19.
4.

SAS notified General Star of its claimed loss “[o]n or about July 20, 2020” and

“provided all details surrounding the loss” on August 25, 2020. Id. ¶ 20.
5.

General Star sent SAS a letter dated September 3, 2020 wherein “General Star,

through counsel, ‘tentatively concluded’ that SAS’s claims are not covered under the Policy.” Id.
¶ 21 (Exhibit C).
6.

In its September 3, 2020 coverage letter, General Star denied coverage under the

Building and Personal Property Coverage Form and the Business Income (and Extra Expense)
Coverage Form. General Star also stated that there was no Civil Authority or so-called “sue and
labor” coverage available. General Star noted that, among other things, SAS had failed to show
“direct physical loss of or damage to” property, which is a prerequisite for coverage under the
Policy.
7.

SAS disagrees with General Star’s coverage position set forth in General Star’s

September 3, 2020 letter. Compl. ¶ 22. This lawsuit followed.
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REMOVAL IS TIMELY
8.

This Notice of Removal has been timely filed. Plaintiff SAS brought this action

against Defendant General Star in the Superior Court for the County of Bristol of the
Commonwealth of Massachusetts by filing a Complaint dated September 11, 2020, which was
docketed as Case No. 2073CV00608 (the “Complaint”).
9.

General Star first received a copy of the Complaint on September 15, 2020.

General Star has not been served but has accepted service.
10.

This Notice of Removal has been filed with this Court within thirty (30) days of

General Star’s receipt of the complaint on September 15, 2020, “through service or otherwise, of
a copy of the initial pleadings setting forth in the claim for relief upon which such action or
proceeding is based,” as provided by 28 U.S.C. § 1446(b).
COMPLETE DIVERSITY OF CITIZENSHIP EXISTS
11.

The basis for removal is diversity of citizenship jurisdiction. Pursuant to 28 U.S.C.

§ 1332(a), United States District Courts have original jurisdiction over all civil actions in which
the matter in controversy is in excess of $75,000, exclusive of interest and costs, and in which
complete diversity of citizenship exists between all plaintiffs and all defendants.
12.

There is complete diversity of citizenship. As acknowledged in its Complaint,

Plaintiff SAS is a corporation organized under the laws of Massachusetts with its principal place
of business in Massachusetts. Accordingly, under 28 U.S.C. § 1332(c)(1), SAS is a citizen of
Massachusetts.
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13.

Defendant General Star is a corporation organized under the laws of Delaware 1

with its principal place of business in Connecticut. Accordingly, under 28 U.S.C. § 1332(c)(1),
General Star is a citizen of Delaware and Connecticut.
14.

Thus, this civil action is between citizens of different states.
THE AMOUNT IN CONTROVERSY EXCEEDS $75,000

15.

This is a civil action in which the matter in controversy exceeds $75,000, exclusive

of interest and costs.
16.

SAS seeks insurance coverage under Commercial Lines Policy No. IMA346757A,

which was issued by General Star to SAS for the policy period September 16, 2019 to September
16, 2020 (the “Policy”).
17.

The Complaint notes: “[t]he Policy includes a Building and Personal Property

Coverage Form and Business Income (and Extra Expense) Coverage Form.” See Complaint ¶ 8.
18.

The Policy’s Building and Personal Property coverage limit is $4,285,000. See

Policy, Commercial Property Coverage Part Declarations.
19.

The Policy's Business Income coverage limit is $60,000. See Policy, Commercial

Property Coverage Part Declarations. Id.
20.

SAS seeks a declaration that the policy General Star issued to SAS provides

coverage for SAS’s claimed losses associated with the COVID-19 pandemic under the Building
and Personal Property Coverage Form and Business Income (and Extra Expense) Coverage Form.
Specifically, SAS alleges:
SAS is presently in genuine doubt and uncertain as to its rights, status, and
privileges, under the Policy issued by General Star, and specifically, its rights,
1

The Complaint alleges on information on belief that General Star is incorporated in Connecticut.
This is incorrect but does not materially affect General Star’s right to remove this case to federal
court based on diversity of citizenship.
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status, and privileges and General Star’s obligations to provide coverage for the
losses caused by COVID-19 and the COVID-19 governmental authority orders
resulting in the suspension of SAS business operations for loss of business income,
business interruption, extra expense, civil authority, all risk coverage, and all
other coverage extensions up to the limits of the Policy per occurrence.
SAS has a bona fide, actual and present need for a declaration and construction of
the Policy, its status, rights, and privileges, and General Star’s obligation to provide
coverage to SAS under the Policy, including its primary coverage and all coverage
extensions, including the applicable coverage triggers under the Policy.

Id. ¶¶ 49-50 (emphasis added).
21.

SAS requests a “declaration that (1) the Policy covers SAS’s claims up to the policy

limits per occurrence; and (2) that no exclusion in the Policy applies to bar or limit coverage for SAS’s
claims.” Id., Relief Requested.

22.

SAS also brings a breach-of-contract claim regarding General Star’s coverage

denial of coverage for its claimed losses related to the COVID-19 pandemic.
23.

SAS therefore seeks the full combined limit of the Policy.

24.

Thus, the jurisdictional amount required under 28 U.S.C. § 1332 is satisfied.
ALL PROCEDURAL REQUIREMENTS HAVE BEEN MET

25.

Pursuant to 28 U.S.C. § 1446(a), General Star represents that apart from the

Complaint and Summons, it has received no other process, pleadings, motions or orders in this
action.
26.

Pursuant to 28 U.S.C. § 1446, General Star is filing with this Notice of Removal a

copy of all process, pleadings, and orders it has received. Copies of all such papers are attached
as Exhibit A.
27.

Pursuant to Local Rule 81.1(a), General Star will request from the clerk of the

Bristol County Superior Court certified or attested copies of all records and proceedings in the
state court, and certified or attested copies of all docket entries therein, including a copy of this
5

Notice of Removal, and will file them with this Court within twenty-eight (28) days after the filing
of this Notice of Removal.
28.

Accordingly, jurisdiction over the subject matter of this case is conferred by

28 U.S.C. §§ 1332(a)(1) and removal is proper pursuant to 28 U.S.C. § 1441(a).
29.

A copy of this Notice of Removal also has been served upon SAS and forwarded

for filing with the Clerk of the Superior Court of Bristol County, Massachusetts to effect removal
of this action to the United States District Court for the District of Massachusetts, pursuant to 28
U.S.C. § 1446(d).
THEREFORE, having established all of the requirements for removal under 28 U.S.C. §§
1441 and 1446, including all jurisdictional requirements established by 28 U.S.C. § 1332, General
Star hereby removes this case to the United States District Court for the District of Massachusetts.
Respectfully submitted,

Dated: October 15, 2020
Of Counsel:
Benjamin C. Eggert
Joseph W. Gross
Wiley Rein LLP
1776 K Street, NW
Washington, DC 20006
Telephone: (202) 719-7000
Email:
beggert@wileyrein.com
jgross@wileyrein.com

By: /s/ William P.Rose
William P. Rose (BBO No. 557000)
Melick & Porter, LLP
One Liberty Square
Boston, MA 02109
Telephone: 617-523-6200
Email: wrose@melicklaw.com
Counsel for Defendant General Star
Indemnity Company
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CERTIFICATE OF SERVICE
I hereby certify that on this 15th day of October, 2020, I caused to be served by e-mail
the foregoing Notice of Removal upon the following:
Eric E. Renner, Esq.
Renner Law, LLC
50 South Main Street, Suite 202
Providence, RI 02903
erenner@rennerlawllc.com

Counsel for Plaintiff SAS International, Ltd.

/s/ William P. Rose
William P. Rose
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EXHIBIT A

COMMONWEALTH OF MASSACHUSETTS
BRISTOL, SS

SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT

SAS INTERNATIONAL, LTD.,
Plaintiffs,

C.A. No.

vs.

PLAINTIFF DEMANDS TRIAL BY JURY

GENERAL STAR INDEMNITY
COMPANY,
Defendant.
COMPLAINT
Plaintiff, SAS International, Ltd. (“SAS”), brings this action against defendant, General
Star Indemnity Company (“General Star”), and alleges as follows:
NATURE OF THE CASE
1.

This action seeks a declaratory judgment, pursuant to Mass. Gen. Laws ch. 231A,

§ 1 et seq., to construe and declare the rights, duties, status and legal relations of the parties as
the named insureds and insurer under a commercial property insurance policy issued by General
Star to SAS, Policy No. IMA346757A (the “Policy”). As described herein, this action seeks a
declaratory judgment that affirms that COVID-19 and the emergency COVID-19 governmental
authority orders to issued stop the spread of the outbreak trigger coverage under the Policy, have
caused physical loss of or damage to covered property, provide coverage for civil authority
orders resulting in the suspension or curtailment of SAS’s business operations, and finds that
General Star is liable for the losses suffered by SAS up to the limits of the Policy. Additionally,
this action seeks damages for General Star’s breach of its contractual obligation under the all-risk

1

Policy to indemnify SAS for business losses and extra expenses, and related losses resulting
from COVID-19 and the actions taken by governmental authorities to prevent the spread of the
COVID-19 outbreak.
PARTIES
2.

SAS is a Massachusetts corporation with a principal place of business in Fall

River, Massachusetts.
3.

On information and belief, General Star is a Connecticut corporation with a

principal place of business at 120 Long Ridge Road, Stamford CT 06902-1843. General Star
solely (100%) underwrote, subscribed, issued and delivered the Policy to SAS, protecting SAS
from all risks unless specifically excluded with effective dates from September 16, 2019 through
September 16, 2020.
4.

At all relevant times, General Star has done business in the Commonwealth of

Massachusetts.
JURISDICTION AND VENUE
5.

This Court has subject matter jurisdiction pursuant to Mass. Gen. Laws ch. 212,

§§ 3, 4 and Mass. Gen. Laws ch. 231A, §§ 1, 2.
6.

This Court has personal jurisdiction over General Star inter alia by virtue of its

continuous and systematic contacts within Massachusetts, by virtue of General Star transacting,
soliciting and conducting business in Massachusetts through its employees, agents, and/or sales
representatives, by virtue of General Star being authorized to do business in Massachusetts and
its appointment of the Massachusetts insurance commissioner as agent for the service of process,
and because it issued and delivered the Policy to SAS in Massachusetts insuring property and
risks in Massachusetts.
7.

Venue is proper pursuant to M.G.L. c. 223, § 1 and M.G.L. c. 214, § 5.
2

STATEMENT OF FACTS
A.

The Policy
8.

SAS purchased an “all-risk” property insurance policy (i.e., the “Policy”) from

General Star for its real estate business in Fall River, Massachusetts. All-risk policies cover all
risks of loss except for risks that are expressly and specifically excluded. The Policy includes a
Building and Personal Property Coverage Form and Business Income (and Extra Expense)
Coverage Form. General Star issued SAS the Policy, which was in effect during the applicable
time period.
9.

The Policy provides that General Star will pay for “direct ‘loss’ unless the ‘loss’

is excluded or limited” therein. A “Covered Cause of Loss” is defined to mean “direct physical
loss.” The Policy does not define “physical loss.” The Policy also does not include, and is not
subject to, any exclusion for losses caused by viruses or communicable diseases. A loss, as
defined above, is a prerequisite to invoke the different types of coverages sought in this claim.
These coverages are set forth below.
10.

First, the Policy provides for Business Income coverage. Under this coverage,

General Star agreed to:
pay for the actual loss of Business Income you sustain due to the
necessary ‘suspension’ of your ‘operations’ during the ‘period of
restoration’. The ‘suspension must be caused by direct physical
loss of or damage to property at premises which are described in
the Declarations and for which a Business Income Limit Of
Insurance is shown in the Declarations. The loss or damage must
be caused by or result from a Covered Cause of Loss.
11.

Second, the Policy provides for Extra Expense coverage. Under this coverage,

General Star agreed to pay necessary Extra Expense that its insureds sustain during the “period
of restoration” that the insureds would not have sustained if there had been no direct loss to
property caused by or resulting from a Covered Cause of Loss. “Extra Expense” includes
3

expenses to avoid or minimize the suspension of business, continue operations, and to repair or
replace property.
12.

Third, the Policy provides for Extended Business Income coverage. Under this

coverage, General Star agreed to pay “Rental Value” equal to the rents SAS would have received
during the period of restoration. “Loss of ‘Rental Value’ must be caused by direct physical loss
or damage at the described premises caused by or resulting from any Covered Cause of Loss.”
13.

Fourth, the Policy provides “Civil Authority” coverage. This coverage applies to:
the actual loss of Business Income you sustain and necessary Extra
Expense caused by action of civil authority that prohibits access to
the described premises [when] … [a]ccess to the area immediately
surrounding the damaged property is prohibited by civil authority
as a result of the damage [and when] … [t]he action of civil
authority is taken in response to dangerous physical conditions
resulting from the damage or continuation of the Covered Cause of
Loss that caused the damage[.]

14.

Finally, the Policy provides what is commonly known as “Sue and Labor”

coverage. In relevant part, the Policy requires the insured to “take all reasonable steps to protect
the Covered Property from further damage,” and to keep a record of expenses incurred to protect
the Covered Property for consideration in the settlement of the claim. The Policy does not
exclude or limit losses from viruses, pandemics, or communicable diseases.
B.

SAS’s Claim
15.

SAS filed a claim and seeks coverage under the Policy for losses caused by the

Coronavirus (“COVID-19”) pandemic and/or the emergency COVID-19 governmental authority
orders to issued stop the spread of the outbreak.
16.

Over the last several months, it is likely that customers, employees, and/or other

visitors to the insured properties were infected with COVID-19 and thereby infected the insured
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properties with the virus. COVID-19 is a physical substance, that it lives on and is active on
inert physical surfaces and is emitted into the air.
17.

The presence of COVID-19 renders physical property in their vicinity unsafe and

unusable, and SAS and its tenants were forced to suspend or reduce business at the covered
premises.
18.

Additionally, in response to the COVID-19 pandemic, civil authorities in

Massachusetts issued orders requiring the suspension of business at various establishments,
including SAS’s premises (the “Governmental Orders”). Specifically:
•

On March 23, 2020, while the Policy was in effect, in order to contain the spread of
COVID-19, Governor Baker issued an emergency COVID-19 Order No. 13, which
designated certain COVID-19 Essential Services, as defined in the Order, temporarily
closed the brick-and-mortar premises of businesses and organizations that do not provide
“COVID-19 Essential Services”—including SAS—and prohibited gatherings of more
than 10 people. Additionally, Governor Baker directed the Department of Public Health
to issue a stay at home advisory outlining self-isolation and social distancing protocols.

•

On March 31, 2020, April 28, 2020, and May 15, 2020, Governor Baker issued COVID19 Orders No. 21, 30, and 32, respectively, which extended the period in which COVID19 Order No. 13 would continue to restrict the operation of businesses and organizations
that do not provide COVID-19 Essential Services.

•

On May 18, 2020 and June 6, 2020, Governor Baker issued COVID-19 Order Nos. 33
and 37 respectively, which authorized the re-opening of certain brick-and-mortar
premises designated as “Phase I” and “Phase II” enterprises, subject to the requirement
that all such enterprises comply with certain workplace safety rules and standards
designed to protect against the spread of COVID-19.
19.

The Governmental Orders have required and continue to require SAS to cease

and/or significantly reduce operations at, and have prohibited and continue to prohibit access to,
its premises. As discussed below, both the presence of COVID-19 and the Governmental Orders
caused a direct physical loss to property at the premises by denying use of the covered property,
and by causing a necessary suspension of operations during a period of restoration. Additionally,
COVID-19 and the Governmental Orders caused SAS loss of rental income (i.e., “Rental
5

Value”) from its tenants. SAS’s losses are covered by the Business Income, Extra Expense,
Extended Business Income-“Rental Value”, Civil Authority, and Sue and Labor coverages
discussed above. SAS has provided General Star notice of its losses, but General Star has thus
far refused coverage.
20.

On or about July 20, 2020 and August 25, 2020, SAS notified General Star of the

loss, provided all details surrounding the loss, and permitted General Star with the opportunity to
investigate and adjust the loss. SAS further requested that General Star provide coverage and
pay all benefits owed under the Policy for COVID-19 and the COVID-19 governmental
suspension of business.
21.

By letters dated July 22, 2020 and September 3, 2020, General Star failed and

refused to affirm coverage despite having a reasonable time and opportunity to do so. In its
September 3, 2020 letter, General Star, through counsel, “tentatively concluded” that SAS’s
claims are not covered under the Policy.
C.

The Policy Provides Coverage for SAS’s Claim
1.

SAS Has Suffered a Direct “Physical Loss” Under the Policy

22.

Based on its letters, General Star takes the position that SAS has not suffered a

“physical loss” as required by the Policy. General Star takes the position that “direct physical
loss” requires actual, tangible, permanent, physical alteration of property. That is, General Star
suggests that the requirement of a tangible physical loss applies to—and precludes—each type of
coverage sought in this claim. No so.
23.

The terms “physical loss” and “physical damage” are the key phrases in the

Policy and they are worded in the disjunctive. That is, the Policy expressly covers “physical
loss” or “physical damage.” This necessarily means that either a loss or damage is required, and
again “loss” is distinct from “damage.” Thus, to the extent General Star’s focus on an actual
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physical alteration would ignore the coverage for a “physical loss.” General Star could have
defined “physical loss” and “physical damage,” but it failed to do so.
24.

SAS has submitted a covered claim for direct physical loss. First, because the

Policy does not define a direct “physical loss” a Court interpreting the Policy would rely on the
plain and ordinary meaning of the phrase. The Merriam-Webster dictionary defines “direct” in
part as “characterized by close logical, causal, or consequential relationship.” “Physical” is
defined as “having material existence: perceptible especially through the senses and subject to
the laws of nature.” “Loss” is “the act of losing possession” and “deprivation.”
25.

Applying these definitions, SAS has adequately submitted a claim for a direct

physical loss. There is a causal relationship between both COVID-19 and/or the Governmental
Orders and SAS’s losses. COVID-19 is a physical substance that it lives on and is active on inert
physical surfaces and is emitted into the air. COVID-19 attached to and deprived SAS of its
property, making it unsafe and unusable, resulting in direct physical loss to the premises and
property. Additionally, the Governmental Orders caused SAS direct physical loss of covered
property because SAS has been unable to use its building and property for their intended purpose
and SAS has suffered loss of business income, each of which are listed as covered property
under the Policy. Accordingly, SAS has suffered a “direct physical loss” based on the plain and
ordinary meaning of the phrase.
26.

Here, the Policy provides coverage for “physical loss of or damage.” General

Star conflates “loss” and “damage” to argue that the Policy requires a tangible, physical
alteration. General Star—and any Court considering the issues—must give meaning to both
terms.
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27.

SAS also has suffered “damage” to its property from COVID-19 under the

relevant law.
28.

For these reasons, SAS alleges economic harm, and that harm is tethered to its

physical loss caused by COVID-19 and/or the Governmental Orders. As such, SAS submitted a
claim for a direct physical loss under the Policy.
2.

SAS Has Submitted a Covered Claim for Civil Authority Coverage

29.

SAS has also submitted a covered claim for civil authority coverage. General Star

contends that civil authority coverage requires direct physical loss to property other than SAS’s
property and that, just as COVID-19 and/or the Governmental Orders are not causing direct
physical loss to SAS’s premises, it/they are not causing direct physical loss to other property.
30.

This argument fails for substantially the same reasons as discussed above. SAS

has suffered a physical loss, and such loss is applicable to other property. Additionally, as
outlined above, civil authorities issued closure and stay at home orders throughout Massachusetts
(i.e., the Governmental Orders), which includes property other than SAS’s premises.
31.

To the extent General Star argues that civil authority coverage requires that access

to SAS’s premises be prohibited by an order of Civil Authority, none of the aforementioned
Governmental Orders prohibit access to SAS’s premises. Rather, the Governmental Orders
required SAS’s business and all other businesses that provide personal services to suspend
operations. Thus, because to these Governmental Orders, access was prohibited to such a degree
as to trigger the civil authority coverage. This is particularly true insofar as the Policy requires
that the “civil authority prohibits access,” but does not specify “all access” or “any access” to the
premises. For these reasons, SAS has submitted a covered claim for civil authority coverage.
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3.

SAS Has Submitted a Covered Claim for Sue and Labor Coverage

32.

SAS has also submitted a covered claim for sue and labor coverage. This Policy

provision imposes a duty on the insured to prevent further damage and to keep a record of
expenses incurred in the event of a covered loss.
33.

As General Star seemingly acknowledges in its September 3, 2020 letter, in the

event of a covered loss, SAS can recover these expenses.
34.

As discussed above, SAS has submitted a claim for a covered loss. Moreover, as

a result of COVID-9 and in complying with the Governmental Orders and by suspending
operations, SAS incurred expenses in connection with reasonable steps to protect Covered
Property. Consequently, SAS has stated a claim for sue and labor coverage.
D.

None of the Policy Exclusions Apply to Bar Coverage
35.

In its letters, General Star takes the position that it can rely on certain exclusions

to deny coverage. For the following reasons, however, none of the exclusions apply here.
36.

As a predicate matter, however, the Policy notably does not include any exclusion

for losses caused by, for example, “virus,” “pandemic,” or “infectious disease,” when exclusions
including such language were available to General Star when it sold the Policy to SAS.
37.

In fact, since 2006, an Insurance Services Office (“ISO”) “virus” exclusion has

been widely available for use by insurers. General Star made the decision not to include any
such exclusion in its Policy. Under the law of most states, including Massachusetts, that decision
prima facie prevents General Star from avoiding coverage for SAS’s losses.
38.

In any event, none of the other Policy Exclusions apply in this case.

39.

First, General Star relies on the “Ordinance or Law” exclusion as a justification

for its potential denial. On its face, the “Ordinance or Law” exclusion does not apply to SAS’s

9

claim, which is predicated on the physical loss of property caused by COVID-19 and/or
emergency governmental orders, not an ordinance or law.
40.

Even if the “Ordinance or Law” exclusion could apply to SAS’s claim, which it

cannot, the exclusion would be in irreconcilable conflict with the specific grant of Civil
Authority coverage and, thus ambiguous and subject to construction in favor of SAS.
41.

Second, General Star relies on the “Governmental Action” exclusion, which

excludes coverage for “[s]eizure or destruction of property by order of governmental authority.
But none of the Governmental Orders ordered the “seizure” or “destruction” of SAS’s property.
Again, on its face, the “Governmental Action” exclusion does not apply to SAS’s claim.
42.

Third, General Star relies on the “Fungus, Wet Rot, Dry Rot and Bacteria”

exclusion as a justification for its potential denial. Again, though, on its face the “Fungus, Wet
Rot, Dry Rot and Bacteria” exclusion does not apply to SAS’s claim. Clearly, neither the
Coronavirus nor COVID-19 is a fungus, wet rot or dry rot.
43.

Nor is Coronavirus or COVID-19 a bacteria. The coronavirus disease (COVID-

19) is caused by a virus, not by bacteria.
44.

Moreover, if General Star had intended the “Fungus, Wet Rot, Dry Rot and

Bacteria” exclusion to include viruses, it had an obligation to expressly identify viruses among
the specific agents being excluded.
45.

Fourth, General Star relies on the exclusion for “[d]ischarge, dispersal, seepage,

migration, release or escape of ‘pollutants’”. While the Causes of Loss – Special Form does not
define the term “pollutants”, the general Building and Personal Property Coverage Form does
define that term. But, much like the “Fungus, Wet Rot, Dry Rot and Bacteria” exclusion
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discussed above, the definition of “pollutants” in this definition does not include viruses. Again,
this omission shows that General Star did not intend for the exclusion to encompass viruses.
46.

And in any event, even assuming COVID-19 could be considered a “pollutant”—

which it is not—this Policy exclusion contains a carve-out stating that “[i]f the discharge,
dispersal, seepage, migration, release or escape of ‘pollutants’ results in a ‘specified cause of
loss’, we will pay for the loss or damage caused by that "specified cause of loss”. Thus, where—
as here—COVID-19 resulted in a “specified cause of loss”, this exclusion by its express terms
does not act to bar coverage.
47.

Finally, the Special Exclusion cited by General Star concerning the Business

Income (and Extra Expense) Coverage Form in facially inapplicable because there has been no
“[s]uspension, lapse or cancellation of any license, lease or contract.” But even if there were,
that exclusion has a carve-out where the “suspension, lapse or cancellation is directly caused by
the ‘suspension’ of operations.”
48.

All conditions precedent to this action have been performed, have been waived, or

are excused.
49.

SAS is presently in genuine doubt and uncertain as to its rights, status, and

privileges, under the Policy issued by General Star, and specifically, its rights, status, and
privileges and General Star’s obligations to provide coverage for the losses caused by COVID19 and the COVID-19 governmental authority orders resulting in the suspension of SAS business
operations for loss of business income, business interruption, extra expense, civil authority, all
risk coverage, and all other coverage extensions up to the limits of the Policy per occurrence.
50.

SAS has a bona fide, actual and present need for a declaration and construction of

the Policy, its status, rights, and privileges, and General Star’s obligation to provide coverage to
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SAS under the Policy, including its primary coverage and all coverage extensions, including the
applicable coverage triggers under the Policy.
51.

A bona fide, actual, and present dispute exists as to SAS’s rights and General

Star’s obligations under the Policy and this suit is not just a request for legal advice.
COUNT I
(Declaratory Judgment - Mass. Gen. Laws ch. 231A)
52.

SAS repeats and realleges the foregoing paragraphs as if fully set forth herein.

53.

As described above, an active controversy has arisen and now exists between SAS

on the one hand, and General Star on the other hand, concerning the proper construction of the
Policy, SAS’s rights, status and privileges under the Policy, and General Star’s obligation to
provide coverage to SAS under the Policy.
54.

SAS has no adequate remedy at law.

55.

SAS seeks a judicial declaration of the parties’ rights, duties, status and legal

relations.
COUNT II
(Breach of Contract)
56.

SAS repeats and realleges the foregoing paragraphs as if fully set forth herein.

57.

At all relevant times hereto, SAS and General Star were parties to an agreement,

i.e., the Policy.
58.

In the Policy, General Star promised to pay for losses of business income incurred

as a result of causes of loss not excluded.
59.

Specifically, General Star promised to pay for losses of business income and extra

expense sustained as a result of a suspension of business operations up to the policy limits.
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60.

COVID-19 and the COVID-19 governmental authority orders have caused and

continue to cause direct physical loss of or damage to SAS’s covered property, and resulting loss
of business income and operating income, including payroll.
61.

Because of the direct physical loss of or damage to property, SAS experienced a

slowdown or cessation of their business (i.e., a “suspension,” as defined by the Policy).
62.

These suspensions and losses triggered the Policy’s business income and extra

expense coverages.
63.

Additionally, in the Policy, General Star promised to pay for losses of business

income and extra expense incurred as a result of certain actions taken by civil authorities that
prohibit access to SAS’s premises.
64.

COVID-19 and the COVID-19 governmental authority orders caused direct

physical loss of or damage to property other than SAS’s property that prohibited access to SAS’s
premises.
65.

SAS has experienced and continues to experience a loss under the Policy’s civil

authority coverage arising from the direct physical loss of or damage to property caused by
COVID-19 and the COVID-19 governmental authority orders that prohibited access to SAS’s
premises.
66.

These actions, losses, and expenses triggered civil authority coverage under the

67.

Additionally, the sue and labor provision in the Policy imposes a duty on SAS to

Policy.

prevent further damage and to keep a record of expenses incurred in the event of a covered loss.
68.

SAS is entitled to recover these expenses in the event of a covered loss.
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69.

As discussed, SAS has submitted a claim for a covered loss. As a result of

COVID-19 and in complying with the Governmental Orders and by suspending operations, SAS
incurred expenses in connection with reasonable steps to protect Covered Property.
Consequently, SAS has stated a claim for sue and labor coverage.
70.

SAS has complied with all applicable Policy provisions, including paying

premiums and providing timely notice of their claims.
71.

Nonetheless, General Star has unjustifiably failed and refused to affirm coverage

and, though such inaction, statements and other conduct, has effectively denied coverage and
refused to pay for these losses and expenses in breach the Policy.
72.

SAS has suffered and continues to suffer damages as a result of General Star’s

breach of the Policy.
73.

SAS is entitled to damages as a result of General Star’s breach in an amount to be

determined at trial, including pre- and post-judgment interest and any other costs and relief that
this Court deems proper.
RELIEF REQUESTED
WHEREFORE, SAS requests that this Court enter judgment in its favor and against
General Star as follows:
A.

As to Count I, a declaration that (1) the Policy covers SAS’s claims up to the policy
limits per occurrence; and (2) that no exclusion in the Policy applies to bar or limit
coverage for SAS’s claims;

B.

As to Count II, that General Star breached to Policy by failing to pay SAS’s claims
and award SAS damages;

C.

Award SAS prejudgment interest according to proof;

D.

Award SAS its costs, expenses, attorneys’ fees and expert witness fees; and

E.

Award such other and further relief, including equitable relief, as the Court deems
just and appropriate.
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DEMAND FOR JURY TRIAL
SAS hereby demands a trial by jury on all issues so triable in this action.

Respectfully submitted,
Plaintiff,
SAS INTERNATIONAL, LTD.
By Its attorneys,
/s/ Eric E. Renner
Eric E. Renner (BBO #666710)
Renner Law, LLC
50 South Main Street, Suite 202
Providence, RI 02903
Phone: 401-404-5251
Fax: 401-404-5285
erenner@rennerlawllc.com

Date: September 11, 2020
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